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THE favourable reception with which 
the Pubh'c has honoured the firft 
volume of thelc Reports, publifhed within 
four months afttr the decifion of the laft 
cale contained in it, arid the friendly 
communication of papers relating to the 
different caufes with which I have been fa- 
voured, have encouraged me to attempt a fe- 
cond volume, drawn up with the advantage 
of greater leifure, and on that account, I 
truft, with a greater degree of accuracy. I 
was on this occafion naturally anxious to 
colledl the opinion of my friends, and, if 
poflible through tLtm, that of the public, 
on the defc£ls of my former plan, as the 
beft rule for amending it in future ; and as 
I muft confefs that the general obfervation 
a I met 
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I met with was, that I had detailed the 
fads and arguments at too great a length, 
and that the fpeeches of the Counfei in 
opening and fumming up the cafes ought 
to be condenfed into one argument, and 
the replies almoft entirely omitted ; I owe 
it as a juft tribute of deference to my friends 
and as a matter of right to the public, to 
ftate the reafons which induce me to 
continue the mode of reporting I at firft 
adopted. 

It muft be allowed, that the objection I 
have mentioned is inherent in the very na- 
ture of the undertaking ; and accordingly 
it was ftarted by every perfon without 
exception who had not read the book, but 
not by every one who had read it. I was 
fully "aware of this from the firft ; and my 
only hope was, that in the execution of 
the defign, I niight palliate what feemeJ 
a radical defedl. 1 was induced to at- 
tempt this from the advantages which I 
thought would attend fuch a work, if well 
executed, and the example of many authors 

whofe 
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whofe reports are much efteemed, though 
the arguments are detailed at a very great 
length. The firft cafe in Plowdeii, which 
many reporters would have comprised in a 
page, extends to ten leaves in folio; yet 
there is fomethlng extremely interefting 
in his writings, which leads one to perufe 
them, as well from a defire of thoroughly 
underftanding the cafes which he reports, 
as from a fympatliy which we feel with 
the fcntiments and charader of the 
pleaders. 

If this manner of reporting has fucceeded, 
where the cafes were argued before the 
Judges of our Common Law-Courts, and 
all the fafts previoufly fettled and placed 
upon the record, it feems more proper to 
be adopted when caufcs come before a tri- 
bunal which muH: nfcertain fads as well 
as judge of law, and can befides correct the 
harflinefs of a rigid conftrudlion by the 
lenity of equitable jurifprudence. Such is 
the tribunal ereded by Mr. Grenvillc's aft. 
hi a judgment given by it, every circum- 
a 2 fiance 
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ftance may have weight; and therefore in a 
report of its proceedings no circumftance 
ought to be ooiitted. It will otherwife 
happen (as indeed has frequently been ob- 
fcrved, where the report is Ihort, and merely 
ftates the principal points contended for, 
fomeof the evidence, and the determination) 
that the reader may not be able to collccl t:ie 
grounds on which the Committee decided, 
though it is an unfair prefumption to fup- 
pofe that they decided without fome reafon. 
The real hiftory of the cauie, the com- 
plexion, if I may fo fay, of the Court, the 
reafon of the dcclfion, which are all neccf- 
fary. confiderations in fettling the autho- 
rity of the precedent, can only be fully and 
fairly learnt from the fpceches of the Coun- 
fel, who uiidcrftand their caufe bell: and 
who always fliape their arguments in fuch 
a way as to give them the neceflary, cfteft. 
Did the Committee declare the reafons on 
which they form their judgment, theobfer- 
vation would not apply fo ftrongly ; and 
accordingly the advantage of this know- 
ledj^e^has given peculiar weight to the re- 
ports 
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ports of Serjeant Glnnville, who was Chair- 
man of the Conimlttee of Privileges in 
1624; and has enabled him to unite a 
greater degree of perfpicuity and concife- 
nefs than can be aimed at by any perfon 
who is not a member of the Committee, 
whofe dccifions he reports. 

I am inclined to hope that this mode of 
reporting, while it tends to elucidate each 
particular cafe, cannot excite any unplea* 
fant fenfation in the minds of the Gentle- 
men who have difcharged an important 
and laborious duty to their country, by 
fitting upon thefe Committees, or of the 
learned Couufel who have argvied the 
cafes with fo much advantage to the par- 
ties; but that, on the contrary, it will meet 
with the approbation of both, becaufe by 
a kind of reflcflion it will prefent them 
with a picture of thofe well-fought fields, 
in which they have militated with fo much 
honour to themfelvcs and advantage to the 
public. Other Gentlemen in the pro- 
feflion of the law will perhap s think that 
a 3 the 
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the Work cannot be fo eafily referred to as 
if it had been more concife ; but I hope 
they will pardon this inconvenience when 
they confider that the reports, if of any au- 
thority, muft be confulted by many who 
have not profcffional habits or profeflional 
information. In the fummings up and 
replies they will find the fafts and argu- 
ments chiefly relied on, while the other 
parts of the cafes, it is hoped, will afford 
additional information to thofe who have 
leifure and inclination to confult them. 
The Public in general, I truft, will be grati- 
fied by a full report, which muft convince 
every unprejudiced perfon of the dlfcrimi- 
tiation, accuracy, honour, and impartiality 
of the tribunals by which ele£lion-cafes arc 
decided ; and may perhaps remove fome of 
thofe objeflions which are unthinkingly 
made againft the excellence of our confli- 
tution. With refpcd to the Rights of 
OEleftion, it may be juftly faid to this Court 
of Judicature, in the language of Cicero^ 
iJbicunquc Jus Civium violaium fit, Jlaiuitis 
id periinere ad commmm caufam libertaiis ct 
dignitatis. 

But 
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But as, on the one hand, the^ plan 
I have adopted has difadvantages which 
are apparent on its firft infpedtion, fo, on 
the other, it furniflies many refources to 
correft them which are not fo obvious. It 
does not always happen that the opening 
fpeech of counfel difclofes the whole cafe 
meant to be relied on : they may not be 
perfedly fure how the fafts will turn out 
in evidence ; and on that account much will 
frequently be left to the junior. A lauda- 
ble prudence will often prompt the refer- 
vation of an argument till the reply, in 
order that it may then be urged without 
the fear of contradltlion ; and even where 
the leading counfel is poffefTed of the bright- 
eft talents, and is moft thoroughly mafter 
of his cafe, it is every day's experience 
that new arguments may be ftarted by one 
who follows him, and an old argument 
placed in a better light. Where exadly 
the fame line of reafoning is adopted, a re- 
porter will of courfe avoid repetition, and 
may without much cenfure introduce only 
fome of the points into the firft fpeech, re-^^ 
a 4 
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ferviiis; the others for the fecond. So alfo 
where the cale turns upon the dilcuffion of 
particular votes, as all the fa^ls ought to be 
concentered in one point of view, he may 
do this without a derelidion of his plan. 
As to the reply, it will generally be found to 
furnifti matter for a new argument with- 
out repeating what has already been in- 
fifted on. 

Thus I have fhortly given the reafons 
uhich have induced me^to perfevere in that 
mode of reporting which I formerly thought 
btft adapted to the nature of m.y under- 
taking. The pains I have bci^owcd on it 
will be amply repaid, if the execution of 
it (hall be thouglit to jiiftlfy transferring 
the motto which I have prefixed to this 
volume, from the hiftory of politics to the 
hiftoryof political caufcs; and if the Work, 
(hall be allowed not merely to have re- 
corded the determinations of the feveraJ 
committees, but to have luggefted, as well 
as may be, the realbns and grounds of their 
decifions. 

I beg 
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I beg leave to add a word relative to two 
provilions of a late a£l of parliament ; the 
firft of which is taken into confideration by 
every Committee ; and the fecond is necef^ 
fary to be adverted to in perufing the cafes of 
the borough of Steyning. The legiflature 
having thought fit to provide a remedy 
againft petitions prefented without any real 
or probable ground of complaint, and alfo 
againft a captious oppofition to petitions un- 
queftionably juft, has provided in the i8th 
fedlion of the 28 Geo. III. cap. 52. that 
Committees (hall report to the Houfe whe- 
ther the petitions referred to them did or 
did not appear to them to be frivolous of vexa- 
tious; and that they /hall in like manner re- 
port with refpedl to every party or parties who 
fimll have appeared before them in oppofition to 
fuch petition, whether the oppoffion of fuch 
party or parties rcfpectively did or did not ap- 
pear to them to be frivolous or vexatious. 
Whenever a petltiou or the oppofition to it 
is- fo reported to have been frivolous or 
vexatious, the party injured is entitled to 

recover 
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recover the full cofts and expences which 
^he has thereby incurred, and which are to 
be taxed by the clerk or clerk-afliftant of 
the Houfe, and any oUe of the following 
officers : the mafters in Chancery, clerks 
of the court of King's Bench, Protho- 
notaries In the court of Common Pleas, or 
clerks in the court of Exchequer. Some 
obfervatlons on this neceflfary part of the 
report of every Committee may be found at 
the end of the Sutherland cafe, and the 
note annexed to it. The words Jrivolous 
and vexatious certainly bear different mean- 
ings; and fome Comaiittees,as the Bodmin 
and Orkney and Zetland, have reported 
petitions to be frivolous, but not vexatious. 
But it fhould fecm that fuch a report^ 
though not cxprefTed in terms equally 
harfli, would ftill entitle the fuccefsful 
party to demand and recover cofls ; for the 
particle or introduced into the a£l being 
disjundive, it is fufiicient that the petition 
or the oppofition to it be either frivolous or 
vexatious, to bring it under the predicament 

of 
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of the law. The queftlon might have been 
doubtful had the aft required the petition 
to be reported to be frivolous and vexatious. 

The fecond provlfion of the aft is, That, 
empowering Committees to call for ftate- 
ments of the Right of Eleftion, or the right 
of chufing, nominating, or appointing the 
returning officer, contended for by the par- 
ties, whenever they (hall be of opinion that 
the merits of a petition wholly, or in part, 
depend upon fuch right ; and alfo requiring 
them to report to the Houfe their judg- 
ment upon fuch ftatements. Notice of this 
decifion is fent to the returning officer of 
the place, inferred in the Gazette, and af- 
fixed to the doors of the county or town* 
hall, or church neareft to the place of elec- 
tion, in order that any perfon may, within 
twelve calendar months from the day of 
the report, pctitiori the Houfe to be ad- 
mitted a party to oppofe the right fo re- 
ported. Within the fame time any perfon 
may petition the Houfe to be admitted a 
party to defend the right reported, which 

is 
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is to be finally dttt rmined by a Stlt^l Com- 
mittee, appointed to try ai.d determine the 
merits ot luch petitions To tVir as they reKite 
to any queftion refpecling tlie Right of 
Eleftion. The firft inftance of a Com- 
mittee appointed under this adl was for the 
borough of Stcyning; the procetdings be- 
fore which, are to bo found in tliis Volume. 
It became proper to decide the queftion of 
Right in lliat B.Kough, in the (lage in 
which it was decided, from this circum* 
ftance, that the firft Committee which fat 
in 1 79 1 J giive the right to the inhabitants 
of ancient houfes ; one of the pttitionerii 
who then fucceeded, foon after vacated 
his feat ; but the returning officer again re- 
turned a member chofen by the inhabitants 
at larg?., contrary to the d^cifion of the 
Committee. The Committee of Appeal 
confirmed the opinion of the returning 
oflScer, and determined in fiwour of the 
extended Ri^ht of Elc£lion; fo that the 
Committee appointed to try the merits of 
the petition refpedling the feit which had 
been vacated, were bound as to the Right 

by 
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by the decifio!! of the Committee of Ap- 
peal. Notwithftandlng this adverfe deci- 
fion as to the right, the petitioner ulti- 
mately fucceeded as to the feat ; fo that it 
happens fomewhat finguhirly, that two 
members for the Borough, (upported by 
the fame intereft, at prefeut fit in the Houfe 
iipon different rights. 

As to the cafes from Scotland contained 
hi this Volume, the reporter would feel 
himfelf highly gratified if they (hould be 
thought to contribute, though in a fmall 
degree, to fettle the ele£tion-law of that 
part of the ifland. A fpirit of reform in 
that particular feems to prevail there, which 
it will be difBcult either to indulo:e or to re- 
prefs. Perhaps the qualification of voting in 
the county of Sutberlandy where the Right 
of Eledion is infinitely more extended than 
in the reft of Scotland, though from parti- 
cular circumftances the voters may be few 
in number, might furnifli a hint for a mo- 
derate Conftitutional Reform in other coun- 
ties. But on this fubjeft the reporter will 

not 
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not hazard more at prefent, as he is aware 
of the difBculty of fuggefting any plan of 
Reform to which innumerable objcdlons 
might not be made. He has only further 
to obferve, that it being impoflible for him 
to be prefent during the wl)ole of the Rox- 
burgh and Cirencefter caufes, as other 
Committees were fitting, he has given the 
arguments in the firft of thcfc cak s, from 
the notes of a friend at the Bnr, on whofe 
accuracy he can rely ; and has extracted 
the account of the latter from the minutes 
of the Committee. 

Hare Court, Temple, 
January, 1793. 
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The Committee met on the i6th of February 1792, 
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Clement Tudway, Efq. 
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George Sutton, Efq. 

Hon. Edward James Elliott, 

Lord Vifcount Downe, 

Patrick Millar, Efq. 

Sir John Woodhoufe, 

John Galley Knight, Efq. 

Charles Bragge, Efq. Nominee of the Petitioners^ 

Hon. T. Maitland, Nominee 0/ the Sitting Members. 

Petitioners^ 

I. Lord William Gordon and James Baillie, Efq. 
Counsel, 
Mr. Partridge, Mr. Douglas. 

a. EleAors in behalf of Lord William Gordon and 
Mr. Baillie. 

Counsel, 
Mr. Fonblanque. 

Sitting Members^ 
Timothy Shelley, Efq. and Wilfon Braddyl, Efq. 
Counsel, 

Mr. Seijeant Bond, Mr. Graham, and (in the ab- 
fcncc of Serjeant Bond) Mr. Milles. 
Qmnfel for the Returning Officer^ 
Mr. Chambre. 
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CASE 

Of the Borough of 

HORSHAM. 

THE petitions of the candidates, which were 
the fame in fubftance with thofe of the elec- 
tors, dated. That at the laft eledtion of members 
to ferve in parliament for the borough of Hor- 
ftiam in the county of Suffex, which was held at 
the faid borough on Saturday the 1 9th day of 
June 1790, the petitioners and Timothy Shel- 
ley and Willbn Braddyll, Efqrs. were candidates : 
That at the faid eleftion DrqjiiV Mitchell and John 
Rawlinfon the bailiffs and returning officers of 
the borough, who had been nominated or ap- 
pointed to the faid office of bailiffs by Thomas 
Charles Medwin as fteward of his Grace Charles 
Duke of Norfolk Lord of the manor and bo- 
rough of Horfham aforcfaid, aded withgrofs in- 
jiiftice and partiality in favour of the faid Timo- 
thy Shelley and Wilfon Braddyll : Tliat the faid 
bailiffs, on a poll being demanded, appointed the 
B z faid 
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faid Thomas Charles Medwin and James tlc^> 
bertfon his clerk, to be their poll clerks for taking 
the poll at the faid elcftion, although Medwiri 
was the known agent and partizan of Meffrsw 
Shelley ahd Rraddyll : That at the faid eledtion 
a great majority of the lawful electors of the bo- 
rough offered their votes in favour of the peti- 
tioners Lord William Gordon and Mr, Baillie, 
but that the bailiffs and returning officers, in di- 
reft violation of the right of eleclion in the bo- 
rough as eftablilhed by the laft determination of 
the Houfe of Commons, rcjeded the votes of 
iiich majorit}', and received the votes of divers 
perfons in favour of the faid Timothy Shelley and 
Wilfon Braddyll, who had no right to vote at the 
faid elcftion j that having thereby procured a 
colourable majority in their fevour, they had 
returned Mr.- Shelley and Mr. Braddyll j where- 
as the petitioners were duly eledted, and ought 
to have been returned. Laftly, That the faid 
Thomas Charles Medwin was guilty of great 
partiality and mifconduft in taking the poll, as 
poll clerk at the faid eleftion. 

The laft determination of the Hbufe of Com- 
mons refpefting the right of eleftion for this bo- 
rough, is to be found in the i8th vol. of the 
Journals, p. 1 75^ on the i6th day of June 1 7 1 5 ; 
ftnd is as follows : 

« Refolved, 
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5* RefolvedjThat the right of eledtion of memi^ 
bers to ferve ir> parliament 'br the borough 

*^ of Horfliam in thp county of Suflex, is in all 
fuch perfons as have an eftate of inheritance 
or for life in burgage houfes or burgage lands, 
lying within the faid borough.'* 
This having been read and followed by the 

order of the i6th of. June, 1735, reftraining 

counfel from offering evidence contrary to the 

Jaft determination of the Houfe, 

Mr. Partridge, 

On behalf of the petitioners, faid, That he 
fhould briefly enumerate the circumftances at- 
tending the poll, which he trufted when proved 
by the evidence he had to adduce, would fully 
fubftantiate the allegations of the petition that 
his clients had a majority of voices, and that the 
returning officers had atted with grofs partiality 
and in direft violation of the folemnly adjudged 
right of eledion in the borough. As to the right 
itfelf, little labour was thrown upon him to ex- 
plain it, the Houfe of Comnions having clearly 
decided in the words of the refolution, That 
all perfons have a right to vote who have a free- 
hold eftate in biirgao-e houfes or lands, with- 
out adding any other qualification or admitting 
any other perfons to participate it. He appre- 
hended that the language of the refolution was 

B 3 clear. 
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dear, and that it muft convey a diftin<Et idea to 
every perfon who hears it ; but the returning of- 
ficers had thought proper to fuppofe that perfons 
who poflefled the qualifications defcribed by it, 
muft alfo be prefented by a certain homage, an4 
admitted to their property by the fteward of 
the borough ; and when perfons were tendered 
to vote, who, beyond all doubt, had the qua- 
lifications required by the refolution, they 
were rejefted becaufe they did not poffefs thofe 
other requifites which were then thought necef- 
fary. It would appear to the Committee, that the 
burgage property in this borough has all the re- 
quifites which are faid by Littleton {a) to be- 
long to that tenure. The burgages are within 
the limits of an ancient borough, and are holden 
of the Lord of that borough at a certain rent. 
It appears by fome proceedings of the Attorney 
General in the reign of James I. againft the 
then Lord of the borough, that the Earls of 
Arundel and Surrey, the anceftors of theprefent 
Duke of Norfolk, had been immemorially Lords 
of the borough, and admitted the burgage te- 
nants to their burgages, which were in number 
52 : That thcfe tenants conftituted a corporation 
which alfo exifted by prefcripiion, and paid for 
their pofleffions fifty-two fliillings annually^ being 

(a) Book. I. § 1 70. 

twelve 
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twelve pence for each entire burgage, or a pro- 
portionate fum for a fradional part. In this bo« 
rough and manor certain courts have been cuf * 
tomarily holden, and amongft others a Couit 
Baron annually at Michaelmas, to which come 
the bailiffs and burgefles who conftitate the cor- 
poration. The principal bufinefs of this court 
now, is to ele6t his bailiff's for the enfuing yeai^ 
for the Lord's fteward having appointed an ho- 
mage, they prefent four burgefles to the Lxnrd, 
who nominates two of them to be bailiffs, who^ 
by virtue of their office, are the returning officers 
of the borough. It was to this court, he under-' 
flood^ tliat it was meant to be contended that all 
perfons whq have eftates of burgage tenure in the 
•borough, are bound to come to be prefented by 
the homage, and admitted by the (lewarcl : a 
propofition which he totally denied. The burgage 
propeity in this borough is, like other freehold 
property, transferrable by legal conveyances : it 
is devifable ; if not deviled, defcends to the heir, 
and may be bought and fold in the lifetime of 
the proprietors. It is indeed true that this pro- 
perty is holden by the render of a certain rent to 
the Lord, and that feaky with fuit and fervice 
may be exafted from the tenants in the Lord's 
court ; but fealty gives no other intercfl: to the 
peribn doing it, than he had befv)re in the land. 
The land is the proprietor's before he does the 

B 4 fuic 
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(uit and fervicc; which, if he neglefts or refuffcs 
to do, the Lord muft compel him to perform by 
legal coercion. The Lord has undoubtedly an 
intereft and a right to know what change of pro- 
perty takes place among his tenants, and the pre- 
fentmcnts of the homage jury may be proper and 
neceffary to inftrudt him on whom to call for the 
performance of thefe duties; but the omiffion of 
that circumftance cannot affeft the right of vot- 
ing, which, according to Lord Holt, in the cafe 
of Afhby and White fa) ^ in fuch boroughs " is an 
^* original right incident to and infeparable from 
" the land.** By a reference to the Journals, it 
will appear that the very queftion now meant to 
be agitated, was decided in 1715: it ought not 
therefbre to be again brought forward. At that 
time two gentlemen, of the name of Ingram, were 
petitioners againft the fitting members Sir Harry 
Goring and Mr. Eversficld. Both parties agreed 
that Horiham is a borough by prefcription, and 
that only burgage tenants in fee or for life had 
the right of voting ; but the fitting members cottn- 
fel uififted it was efjentially necejfary they Jhould be 
prefented by the Homage Jitryy which was denied 
by the petitioners CounftL Evidence was ad- 
duced on both fides to the Committee j after 

(fl) Rayro. 95 1. 

hearing 
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hearing which, they came to a refolution, 
expreflcd in the very words which were after- 
wards adopted by the Houfe, but which omit 
the prefentment contended tor by the fitting- 
members, and confequently exclude the neceffitjr. 
of that circumftance, which alone they were callcdi 
upon to decide. That the refolution of the 
Committee was fo underftood by the parties^ 
is apparent from this. That the petitioners pro- 
ceed to place on the poll the names of fifteen 
perfons, not one of whom was prefented by the 
homage or admitted by the fteward, without any 
oppofition on this head from the fitting members; 
who in their turn offer to add four to their poll, 
rvho were proved to have tendered their votes y and 
were refufedy becaufe not admitted by the homage. 
The borough does not afford many inftances 
of contefted eleftions; as about the year 1740 
moft of the burgage property centered in Henry 
Lord VifcouQt Irwin, and has remained ever 
fince in that noble family ; but it will be 
found that almoft ever/ return bears the names 
of voters who had not the qualification now 
contended for : a circumftance which would 
weigh much againft the prcfent returning- 
officers, who had conduced themfelves in a 
manner fo different from their predcceffors, — 
Mr. Partridge then ftated the circumftances at- 
. tending the Court-Baron, which was held on the 

* B day 
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day of the clcdlion ; but thefe it will not be nc- 
ceflary to mention, as the Committee afterwards 
determined that this evidence was inadmiffible« 
From the fada which he ftated, he inferred that 
the ftcward wifhcd to trifle away the time, and 
to admit as few of Lady Irwin's grantees as pof- 
lible; though when the eledion commenced, 
and he was fworn poll-clerk, he handed to the 
rcturniog-officers a roll containing the names of 
ihofe tenants who were admitted, in order to 
guide their judgment in the admiflion of votes on 
the poll. Mr, Douglas, who attended as counfel 
for the petitioners, read the Journals of 1715 to 
the returning-officers, and explained the confe- 
quences of wilfully difobeying the laft refolu- 
tions : but they chofe to difregard his admo- 
nition, and to follow the roll implicitly. The 
petitioners finding all renionftrances vain, and 
that the propofition of their counfel to make 
a double return was not lillened to, contented 
thiemfelves with tendering 42 votes, which were 
rejefted. He propofed now to add thefe to the 
number admitted for them, and to flrike off 19 
or 20 from the poll of their adverfaries. In dif- 
cufling the legality of thefe votes, he (hould fre- 
quently refer to a furvey of the borough, taken in 
1611, which exifts on a roll of parchment, and 
which fell accidentally into the hands of Mr. 
Waliis the Solicitor, among deeds relating to a 

neigh* 
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neighbouring manor. The rumour of this dif» 
covery foon reached the Duke of Norfolk, who 
brought an aftion of Trover for the roll, before 
Lord Lx)ughborough ; when Mr. Wallis's coun^ 
fel ftating, that he was unwilling to keep from 
the noble Duke an inftrument which related to 
his eftate, provided the Judge thought that it 
ought to be given up ; the fiirvey was handed to 
bis Lordfliip, who was of opinion that it ought 
be delivered to the Duke, This furvey appears 
to be made by a jury of 1 7 burgefles and one of 
the bailiffs, fummoned by virtue of a warrant from 
Thomas Earl of Arundel and Surrey the very 
true Lord paramount of the boroughy and fwom 
to do their duty in the articles fpecified. They 
prefent the ftate of the burgages in the borough, 
beginning with the ftreet called the Scarfolkes^ 
and proceeding through the Eaft and South 
Streets to the l^orth Street, It appears by their 
prefentment, that at that time fome perfons held 
an accumulation of 5 or 6 burgages at as many 
(hillings rent ; while, on the other hand, fome 
burgages were fubdivided into parts, for which 
proportionable rents of eight-pence, fix-pence, 
four-pence, three-pence, and even two-pence, 
are paid (a). He fliould be able to fliew that 

many 

{a) A tranflation of fo much of the furvey as relates to 
the prefencments of burgages, is giveu at the eod of the 

cafe: 
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piany of his voters had the very burgages de^ 
firribed in that roll ; and though in the ppflef- 
fions of others a variance was obfervable, if that 
proceeded from a fubdivifion of the property 
previous to 1^96, wh^n the Splitting Aft, as 
it is called, pafled, and i^o evidence of the 
burgage having exided in a diffprent ftiape 
could be produced, fuch fubdivjfions would 
be allowed to carry votes. Upon this ground, 
he truftcd, his clients would eftablilh a ma- 
jority of votes, whether the Cpmpiittee (hould 
decide that admiffion in the Lord's court 
was neceflary or not ; the titles of the vo- 
ters having accrued fii)ce the laft preceding 
Michaelmas, and there having been time enough 
for the fteward to have admitted them before the 
poll began; but he hoped the Committee would 
be of opinion that the refolution of 1 7 1 5 was 
couched in terms too plain to be mifunderftood, 
and that it would be unneceflary for them to call 
upon the counfel to deliver in ftatemehts of the 
fight of eleftion. 

Mr. Partridge having finiftied, the Committee 
deliberated, and acquainted the counfel by their, 
chairman, Tkat in ihis fiate of the cafe, they re- 

c?afc : it alfo enumerates the courts holden by the Lord 
aDd the corporation, flates the reliefs due to the Lord upon 
death or alienation, and traces the boundary of the 
thorough, ' 

quired 
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(juireJ that the counfel for the fitting members 
Jhould fiate whether they can raife fuch a doubt 
refpe£ling the determination of the Houfe upon the 
right of eleElion being a lajl determination within 
the meaning of the a£l of parliament j as will enable 
the Committee to call upon the parties to deliver in 
ftatements of the rights of eleSlion for which they 
refpe£lively contend. Upon this, 

Mr. Serjeant Bond, 

For the fitting members, faid. That the 
f)ropofition he meant to contend for flowed 
from ^ explanatory conftruftion of the laft de- 
^ termination of the right, drawn from evidence 
which he had to produce of fo conclufive 
a nature, that if be might ufe the expref- 
fion, it ought to attaint a jury who (hould 
bring in their verdidt in contradiftion to it. In 
conftruing that determination, he apprehended he 
was only bound to look at the words of the refolu- 
tion which contained it, and was not to wander 
into a fUppofition of what the Houfe might have 
decided, when what they did decide was perfeftly 
clear, and left hini at libeny to contend that no 
perfon could have a right to vote as a corporator 
of the borough of Horfliam, except he had as 
complete an inveftitnre of that right as would be 
ncceflary to defend his franchife, if it were im- 
peached by a procefs of quo warranto. The re- 

folutiDn, 
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Ibludon, he thought, could only with propriety be 
explained by itfelf, and he therefore entered the 
proteft of his clients againft any enquiry into the . 
circumftances ;hat attended the pafling of it ; but 
if this Committee (hould think that it was to be 
explained by the evidence given to the Commit- 
tee in 1 715, he was very ready to maintain that 
no certainty of the decifion of the propofition 
which his adverfaries contended for, could be 
gleaned from any part of the report of that Com- 
mittee. The difpute between the parties, if it 
were the fame as now, is inaccurately dated ; for 
the report fays, That the fitting members coun- 
fel infifted that the burgage tenants muft be 
prefented by the jury, — as if that was all that 
was neceflary ; whereas the prefentment is not 
the moft material circumftance, but the fubfe- 
quent admiffion by the Lord. The petitioners 
then only call one witnefs, whofe name is Wick- 
ers : his evidence does not deferve much atten- 
tion, for, on his crofs examination, he declares 
that the voters were al\^ys called over by the 
Burgage Roll, which is a very material faSly 
though he is pleafed to add, that in his opinion 
the roll was not neceffary. On the other fide, 
many perfons of the neighbourhood give a con- 
trary opinion^ He did not wifli to reft on the 
opinion of either fet of witneflcs, becaufe it was a 
fair prefumption to fuppofe that the Cominittee 

decided 
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decided according to the fads in evidence, and ic 
was an uncontroverted fa<St, that all prior elections 
had been conduced in conformity to the Bur- 
gage Roll. It appears that the Committee then 
heard evidence touching the 1 5 votes which the 
petitioners wiQied to put on the poll : But as it 
was proved that the rejedion of the votc^by the 
homage was arbitrary and unjuft, it was but fair, 
both in the Committee and the Houfe, not to 
allow that refufal to prejudice them, but to con- 
fider them ^ in fad admitted. The learned 
Serjeant obferved. That in a fuit at law, where 
the pleadings bring the point in difpute between 
the parties to an iflue, we can contemplate the 
record with all the pleafurc which arifes from 
certainty in the objed of our enquiries ; but that 
is not the cafe with the proceedings of the Houfe 
at fo early a period as the commencement of the 
prefent century, when the tide of party-zeal ran 
high, and was indeed in fome degree juftifiable, 
where the motive was to fecure the title of the 
prefent Royal Family to the throne, cfpecially as 
a determination of the Houfe did not then bear 
fo much on the fiiture right of eledion as it 
does at prefent. He hoped that this confidera- 
\t\on would induce the Committee to allow him 
to explain the refolution of that date, by the con- 
ftant ufage of the borough both before and fince, 
which would enable him to prove beyond a 

doubt. 
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doiibt, that no burgsige tenant bad e\^r voted 
who had not been prefented by the homage, 
and received from the Lord the recognition of 
his tenure. This opinion of the law of the bo- 
rough is corroborated by the bell parliamentary 
writers, as Carew and Bohun {a). Before the 
prefenonedt, the tenant may indeed maintain 
an a6tion of trefpafs, ouft a wrong doer, tranf- 
fei* his property, and exercife other rights of 

{a) The wiiole pafTage from BohiiDi as quoted by Ca- 
rew, is as follows : ** The borough of Horfham is held of 
the Duke of Norfolk as Lord thereof. The houfe or land 
that payt twelve perice a year to the Duke is called a whole 
burgefsfhip ; but thefe tenancies have been fplitted into 
fuch fmall parts, that he who has only fb niueh land 
or part of a houfe as pays two- pence a year, is now by cuf- 
torn intitled to vote for rnembers to ferte in parliament. 
But it is the tenant of the freehold, though not refident in 
the place or occupier of the houfe or land, that has the right 
to vote. 

•* Kou. Two bailiffs arc chofcn annually at Michaelmat 
in the court lect, held by the Duke's fteward there, and 
they are the principal officers that return the members to 
ierve in parliameot ; and all alienations or alterations of 
tenure mud be prefented at the faid court leet ; for tho* 
at other places in that county, as at Midhurft held of the 
Vifrount Montague, and £a(l GrinPead held of the Lord 
Dorlct, they are admitted to vote from their deeds and 
evidences they produce at the election ; yet here, none are 
admitted to poH but thofe whofe right to be a burgefs is 
found by the homage ; nor will they admit tenants ft»r 
autcr vU to be freeholders, or to have a vote in eleding 
memben to parlianaent for the faid borough.'' 

Bohun* $ Par.Deh. Tii. Horjbam. 
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dominion over it ; but as the land is holden by 
the render of a certain rent to be apportioned on 
every fubdivifion of the property, the Lord has 
a vefted intereft in every transfer of the land, 
which the beft writers agree, nothing but his own 
aft or negligence can deftroy. Accordingly, in 
the cafe of Taylor on the demife of Atkyns yerfus 
Horde (a)y Lord Mansfield is clearly of opinion, 
that, on feudal notions, a particular tenant could 
only alien the fee by folemn feoffment j with the 
concurrence of thejLord of whom the fee is held.^ 
The Serjeant concluded, by prefling upon the 
Committee the difficulty which the returning of- 
ficer would labour under in a borough like this, 
where, in the opinion of all parties a portion of a 
burgage would give the right to vote, provided 
the rent were certain, if the homs^e, who had 
better opportunities of afcertaining the reality of 
the tranfaftion, were not allowed to have a pre- 
vious invefiigation of the title. 

Mr. Graham, 

On the fame fide, faid, That the queftion 
fccmed to him to be, Whether, taking the words 
of the refolution as they had been read, it was 
competent to the Committee to adopt any other 
fcnfe than what thofe words feemed naturally to 

{a) I Burr. p. 109. This cafe was a fecond time argued un- 
der the name of Doe and Horde, lid. Cowp. 

C import ? 
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import ^ • becaufe the propofition he contendtfcl 
for was certainly this: That the refolution being 
ambigiloiis, it ought to be condrued according 
to the tew of the place. He was very willing 
to admit that the refolution was in contempla- 
tibn of law incorporated with the aft of parlia- 
ment making fuch refolotions conclufive of the 
rights of eleftion, and that no evidence ought 
to be liftened to which (hould tend to contradift 
it* But the anfwer he had to this objcftion, if 
it were made to him, was, That his conftrudlion 
by no means contradidled the refolution, but on 
the contrary reconciled it to the ufage of the 
place J whereas the conftrUdion of his adverfaries 
in reality did contradift it, becaufe fuch a con<- 
ftnidion was diametrically oppofite to the conftant 
uniform law of the borough, which muft be pre- 
firaied to have been founded upon the true fenle 
of the determination. Whatever therefore might 
be the opinion of the Committee on the ancient 
law of this tenure, which according to feudal 
notions would certainly pro\- e on this fide of the 
^eliion, they could ndt ivoid feeing that bur- 
gage tenants, who undoubtedly have tlie right, 
may be of different defcriprions ; fome having 
only inchoate rights by defcent or purchafe, 
others complete rights by prefentment and invef- 
titure; and this ambiguity would juftify a far- 
ther enquiry into the meaning of the refolution, 
which the Committee wiauld the more willingly 

admit. 
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admit, as thcfe ahcient determinations of the 
rights ofeleftion were in general too inaccurate to 
be conftnied ftridlly as a6ts of parliament. There 
are many inftances where fimilar explanations 
were allowed to be put on laft refolutions of 
the Houfe. In the cafe of New Radnor re- 
folution of 1690 gives the right to the burgejfes 
of ELadnor, Ryader,&c. On the one hand, it was 
contended that the word Burgefles meant all bur- 
gcffes, whether refident or not : on the other, 
that it was confined to burgefles inhabitants : 
and the Committee were of opinion j that they were 
not precluded from fuch explanation by thejianding- 
order of iJ3S* Clitheroy in 1661, 

the Houfe refolved, " that according to the judg- 
" ment in the laft aflembly, fuch freeholders only 
as had eftatcs for life or in fee, had the right of 
"cle&ion." So that here a reference to fomcthing 
clfe is neceflary, which alone can fhew that the 
word Freeholders is, by the law of the place, re- 
ftrained to burgage tenants. In Taunton (c)^ the 
rcfolution is, that the right is in the inhabitants 
" within the faid borough being potwallers, and 
" not receiving alms or charity." The word 
inhabitants is general ; yet the counfcl were al- 
lowed to reftrain its meaning to perfons legally 
fettled in the borough (d). In Dorckejler the 

{a) i Doug. 318. (b) 8'Journ. 357. (r) i Doug. 
(</) This was by agreement. A fimilar agreement took 
place in the cafe of Circnceftcr, decided in the prefcnt feffion. 

C 2 refolution 



20 C A S E L 

rcfplution giving the right to " fuch perTonS 
^* as pay to chutch and poof, in refpeft of theif 
*• real eftates," a great deal of evidence was ad- 
mitted to prove who thefe ought to be ; and 
in Ludgerfhall, though it was faid that the refo-* 
lution was apparently moft clear giving the right 
to " the freeholders or leafeholders of the faid bo- 
" rough, determinable Upon life or lives,^* and 
thereby meaning all freeholders or leafeholders ; 
yet when it was argued that thefe words might 
admit of a doubt, the Committee allowed evi-* 
dence to rcftrain the right to the owners of an^ 
cient houfes, or the fcitesof ancient houfes. He 
only therefore claimed an indulgence fimilar to 
what has been frequently granted, of explaining 
by evidence^ words which are in themfelves am- 
biguous. The words all fuch perfons as have an 
ejiatey &c. if taken literally, would extend the 
right to women, minors, infidels, aliens, and 
perfons guilty of bribefy. The law of the land 
in thefe cafes muft be reforted to : but upon 
that principle the law of the place Is the law 
of the land \ and accordingly, if this had 
been a Kentilh borough, the law of Gavelkind 
would have been confulted ; or had the tenure 
been borough Englilh, proof of that cuftom 
would have been admitted on a queftion of 
defcent. He denied that any thing could be 
gathered from the comexi of the report to nega- 
tive 
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tWe the propolition he contended for. Had tfte 
Committee explicitly decided that admiffion was 
not neceflary, it would have been unneceffary for 
the coiinfel of the petitioners to fupply the want of 
that circumftance by proving that thefteward was 
the creature of the Lord , that the homage was pack-t 
arid that all had be? n done that could be done 
to procure admiffion. AH they had to do was 
to produce nine Jeafes ^nd releafes, whereas they 
go on to prove ibat the nine voters had been ten- 
4ered to tfte h^mage^ and had been refufed. In 
the name of common fenfe, why ^h^s, if admif' 
lion wa§ not neceflary ? The qnly circumftance 
that can be tortured inta an argu^ient for the 
other fide, is the fqoliOi conduft of thei counfel 
for the fitting members, who 2\ttemp?ed \o put on 
the poll the votes of four peribns who had titles, 
but do not appear to have been prefented or ad- 
mitted. But \r\ explanation of this conduft 
it may be obferved, that if the nine vote$ were 
decided againft thetp by the Houfe, their gaoip 
was up i and they therefore, in all prob^ibility 
brought forward thefe four votes as a fprlpm hope, 
perhaps mifunderflanding the refolutipa of the 
Committee, or do^ibting whether the Houfe 
would agree to it, of willing to hazard a con- 
ftrudion of it which in the confufion pf a fub-t 
(equent ^ifcuffion might prove favourable to 
their f licQt?. To their conduft he begged leave 
C3 to 
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t<f oppofe the conduft of the counfel for the pe- 
titioners, who muft be taken to have undcrftood 
the right better, as their efforts were fuccefsful. 

If the prefent petitioners could make out a 
cafe equally ftrong with that in 1715, and could 
fliew that due diligence had been'ufed in carry- . 
ing on the mandamus which had been applied for, 
their arguments would be irrefiftible. But it was 
fair to afk,Why the tenants complained of being 
kept off the roll, if they thought it was unnc- 
ceffaiy to admit them on it ? It is too romantic 
to fuppofe that they merely wanted to pay their 
fees, and throw themfelves at the feet of the very 
true Lord paramount of the borough. Upon fome 
or all of thefe grounds, he trufted that the evi- 
dence which he had to produce of the aftual ex- 
ercife of the right of voting, would be admitted 
by the Committee, 

The counfel for the fitting members having 
finiflicd, 

Mr. Partridge, 

On behalf ofthe petitioners, faid, He conceived 
the refolution to be fo perfpicuous and plain, that 
his friends on the other fide oughf not to be al- 
lowed to adduce any evidence tending to give it a 
different conftruftion from what it naturally bore 
upon its face. Heobferved that the words of the 
refolution give the riijht lo^U thofe who have a 

certain 
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«rtain intercft in burgage land : an exprcflion 
which he thought the Committee would not 
have ufed, except they had meant to negative fomc 
other qualification which was contended for. 
Thar, in point of fad fqch a propofition wad 
brought forward, that iffue wasjoineduponit, and 
evidence heard. on both fides, was clearly apparent : 
for ihough it had been faid that the queftion of 
admittance, ftridtly fpeaking, was not before the 
Committee, he thought the argumenf fallacious { 
bcizaufe as xh i pvefencment muft neceflarily by 
the rules of the cpurt precede the admiffion, when 
the Committee declared that the firft of thefe 
fteps was unneceffary, they of courfe negatived 
the neceffity of chc fecond, This point there- 
fore having been decided by the Committee, 
upon what gfounds or whether upon conclufive 
evidence it was unnecefl'pry for him to argue, .it 
was adopted unanimoyfiy by the Houfe ; which 
proved to his convidioq th^f whatever fufpicion 
might attach on fotne of ih^ fefolutions of that 
date could not be entertained in ihis inflance \ and 
that the queftion having then been fairly decidr 
cd, ought not to be agitated again. Setting afide 
therefore the opinion of Mr. Carew to which the 
Commitee would not pay much attention if con- 
trary to the rcfolution,it only remained to enquire, 
whether any ambiguity arofe from the nature of 
the eftate ? For it had been argued, thatnoper- 
C 4 fons 
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foiiS could have theeftates defcribed without pre* 
feotment and admif&on. On the nrft conftitution 
of a feudy the land was granted by the Lord, on 
what terms he chofc to unpole. The inveftiture 
of the tenant was then ntceflary to give him a 
complete and acknowledged right to his pofl'ef- 
fions ; and the grants being generally for life, 
every new tenant of courfe received a new invef- 
liture* But when afterwards a greater inrereft 
than an cftate for life was taken, which in the 
courfe of time became capable ^alienation or de*^ 
fcent, the right vefted in the heir or alienee not 
by the inveftiture given by the Lord, but by the 
operation of the liw or the aft of the parties. 
Copyholders, indeed, are upon another footing : 
they ftill hold by die will of the Lord, accord- 
ing to the cuftom of the manor ; and therefore 
admiflion by the Lord is ftill neceflary in many 
inftances for the perfedion of their right. But 
tenure in burgage, which is foccage, is fubjedl to 
all the general rules of freehold property ; and 
accordingly it is admitted that the tenant has 
every other right of poffefllon except that of vot- 
ing. But why this fliould be denied him is 
not quite fo clear, when we are told from the 
higheft authority, that it is a real right attached to 
the land, and exercifed in refped of the feifin of 
it, which is all tliat now ftands in the place .of in- 
veftiture. 
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vcftiture. Arguments had been drawn fronn 
the difficulty which would be impofed on the 
bailiffs, if they were compelled to judge of the 
right of the voters from the deeds produced at 
the poll : but that was a hardfliip which the na- 
ture of their office fubjefted them to in common 
with other returning officers, particularly thofein 
freehold boroughs, who have no lift of the voters 
to dired them, and are obliged to exercife their 
judgment according to the evidence before them. 
The bailiffs ia Horfham muft be burgeffes, and 
might therefore be fuppofed competent to judge 
of a burgage title. As to the decifions of other 
Committees which had been quoted, they no 
doubt proceeded upon all the circumftances of 
thofe particular cafes ; but in the cafes of Dor- 
chefter and Ludgerihall, the ultimate decifions 
were adverfe to the novel conftruAions put upon 
the refolutions. Thofe cafes differed from this, 
in which, if there was any ambiguity intherefo- 
lution,it was completely removed by confidering 
the evidence adduced at the time, and the fenfc 
of the parties then ailing upon it, 

Mr. Douglas, 

On the fame fide, faid. That in his opinion 
there were but three rules of conftruftion which 
could be adopted jn explaining a determination 
fuch as that in queftion : ift, To take the plain 

and 
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mnd obvious metaiiing of the words : 2dly, To 
advert to their legal import, if they flioiild ap- 
pear to be ufed in a technical fenfe : and 3dly, 
To call in aid the context if there was any, 
to determine the meaning of what in itfelf is am- 
l)iguous» In applyiiig thefe rules to the terms of 
the refolurion, he obferve4 tbgt there were three 
material expreffionsuff^d in it, each of which had 
its weight. It gives the right {i)xo all fuch per- 
fons (2) z:sbave an eftate, &c, (3) in burgage 
bcufes or lands. As to the firfl ffort of the fen- 
tence, he obferved that the expreflipn (ill fuch 
^rfonsj was not borrowed from the parties, but 
flowed from the Committee itfelf, and was there* 
fore declarative of their opinipn ; for the agree- 
ment of the parties was, that the right was only 
in burgage tenants^ Jf, beficjes this, jis the 
witncfles for the fitting members fjiid, every 
burgage tenant was of courfe admitted to be of 
the homi^e, the roll was an excellent guide to 
the returning officers,, becaufe it contained the 
fiame of every voter in the borough, But it is 
remarkable that this circumftancc is chiefly 
proved by the opinions of candidates who are not 
the befl judges of the rights of eledion,-^and of 
thcfteward, who was too much interefted in the 
queftion not to favour the power of the homage* 
jury. The proof that many voters had prc^ 

icntpd 



HORSHAM, a7 

fcnted themfelves to the homage and were re* 
jefted, he attributed to the ncceflity of cftab-i. 
lilhing the charge of a corrupt partiality made 
againll Linfield the fteward; in confequence <tf 
>vhich he was ordered into the cuftody of the 
Serjeant at Arms : and though a iimilar argu« 
menc was attempted to be drawn from the con-* 
duft of his friends on the prefent occafion, when 
they applied for a mandamus to procure the ad^. 
miffion of fevcral of the voters, tliat "application 
was not made with a view to entitle thofe perfons 
to vote, but to fettle the law of the corporation^ 
The fame motive gave rife to the quo warranta 
in the reign of James I; and the meafurc wasex-* 
pedient and necelfary in a borough like this, 
where the burgelfes and bailiffs form a body 
politic of a lingular nature, without admif-t 
fion or the preftation of a corporate oath. As to 
the ancient feudal inveftiture, he obferved that it 
was nothing more than the delivery of the eftate 
by the Lord, according to certain legal forms, 
the mofl: common of which, in this country, was 
a corporal delivery of part for the whole by en- 
feoffment and livery of feifin, the deed of feoff- 
ment expreffmg the conditions of the grant. But 
modern conveyances have fuperfeded the ancient 
mode of feoffment ; and a moft complete invef- 
titure may now be given by leafe and nUafi^ or 

rather 
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rather by a bargain and fale of the freehold for ^ 
year, which in law makes the bargainor or te- 
nant of the freehold ftand feifed to the ufe of 
the bargainee, who, by virtue of the ftatute con- 
verting ufes into poffcflion, is fuppofed to be 
a^al feifin or poffcflion of the eftate, and 
therefore capable of receiving a releafe of the re- 
vcrfionary intereft which is granted to him the 
fiext day. Neither is a new inveftiture neceffary 
on a defccnt of property, for the maxipi§ \yith us 
are fijina facit ftipitem^and mortuus feisit vivum. 
Were the intervention of the Lord necellary^ 
the tenants, till that took place, could not be 
laid to have their land. If called upon in a 
<;ourt of juftice to produce thei^ tide, they mufl 
give in evider.ce the court roll, or a copy of it ^ 
and would thus be degraded into copyholders, 
and denied even the right of voting for county 
members. But it hadbeeji admitted that the land 
belonged to the tenants for all the purpofes of 
property 5 if fo, may they not be faid to have 
their eftatcs in the fcnfe of the reCblytiqn ? The 
ftatute of wills, when it gives the. right of devif- 
ing landed property, gives it to all and fingu- 
lar perfon and perfons having any manors, lands, 
" tenements,*' &c. and the word occurs in the 
8 of Hen. 6, c. 7, which dire<^s that the knights^ 
of the (hires " ftall be chpfen by people dwelling 

(«} 32 Hen. 8. c. I. 

and 
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4nd refident in the fame counties whereof 
every one of them Jhall have free land or tene- 
mcnt to the value of forty IhiUings by the year 
^* at leaft, above all charges." But would it be 
endured, if a perfon (hould bave forty (hillinga 
by the year in HorQiam, That he fhould be de- 
nied to vote for the county members, bccaufe he 
had not that eftate, as might be pretended, ac- 
cording to fome local cuftom ? On the contrary, 
lie m^ntained that .thefe inftances, in which the 
legiflature has ufed the word havey clearly fliew. 
That if any perfon has a freehold eftate for every 
beneficial purpofe, he has it in fuch a manner 
that he can alfo vote for it. If the Committee in 
1 7 1 5 had only decided that die right belonged 
to thofe who had an eftate according to the cuf- 
tom of the borough, they would have decided 
nothing at all) but have left the right ftill to be 
afcertained by reference to ufage, or to the' books 
of common law ; but if thofe books are to be 
confulted, what anfwer can be given to the au- 
thorities already quoted, and to Blackftone, who 
fays, (a) That burgage is only a kind of lozvn 
^^foccagty^ common foccage by which odier lands 
" are holden is ufually of a rural nature." An 
abfurdity would arifc from the fyftem contended 
for by his friends on the other fide, which muft 

{a) 1 Com. p. 82. 

tend 
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tend to its deftrudtion ; for if the eftates, as thejr 
fuppofe, revert to the Lord, and muft be granted 
out, as it were, by him to his tenants, this would 
create a fpecies of fubinfeudation, upon which 
the ftatute of guia emptor es would attadi, and the 
tenants would in law hold not of the Duke of 
Norfolk, but of the King as the next fuperior ; 
and therefore their eftates would not be within 
their own definition of the right, or within the 
limits of the borough. As to Carew's work, Mr. 
Douglas obfervcd that die introdudlory infoT* 
mation was frequently erroneous, the moft va- 
luable parts of it being the tranfcripts of the Jour- 
nals relating to the different boroughs. He con- 
cluded by preffing on the Committee the plain 
meaning of the relolution, by which it was to be 
prefumed, the Houfe meant to define the right 
clearly, as fuch determinations were before that 
date declared binding upon returning oiEcers, 
though not upon the Houfe itfelf or its Com- 
mittees. 

Mr. Serjeant Bond, in reply. 

Said, That in all the variety of matter 
which had been urged againft him, he was not 
fenfible that he had received a direft anfwer to 
the principal point on which he had refted his 
cafe. The rcfolution is either ambiguous or not 
ambiguous, and on either ground there is a ne- 

ceflity 
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ccffity for evidence ; for if it is ambiguous, evi- 
dence muft be allowed to explain it ; if unam- 
biguous, it then remains to be conftrucd in fomc 
of thofe ways which Mr, Dou^as has pointed 
out ; the moft proper of which for a tribunal fa 
enlightened as the prefent, is to give the words 
of it their legal import. But the legal conflruc- 
lion may be drawn from two fources equally au- 
thentic ; from the aiflom and local laws of the 
place, as well as from the common law of 
the land. Though the general rules of pro- 
perty flow from the latter fource, the fignorial 
rights can only be afcertained by a reference to 
the former, which alone in Horlham, a borough 
by prefcription, give the right of voting to bur- 
gage tenants. He never meant to place much re- 
liance on the ftrength of the evidence in 1 7 1 5 
being on his fide of the queftion ; for in reality 
no evidence was adduced at all but one faft, that 
the burgage roll had been confulted at eledtions, 
which however fpoke lufficiently for itfelf, as the 
names of thofe only who were admitted could have 
appeared upon it. For the petiticxiers there isonly 
the opinion of Mr. Wickers, which was fharp. 
ened by an arreft the day before the poll com- 
menced; which circumftance, he contended, was 
the bafis of the cliarge againil Linfield, and not 
the improper rejeftion of the tenants, feeing the 
returning officers were not cenfurcd. As to the 

tender 
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tender of the four votes neither admitted or re- 
fufed by the homage, it was elfily explained by 
the natural doubts of the counfel how the Houfe 
would receive the decifioh of the Committee, and 
their anxiety to do every thing in their power, by 
fubmitting the cafe in every poflible view to its 
ultimate deeilion. It feemed admitted by his 
friends on the other fide, That in the origin of 
feodal tenures, the complete invcftiture which he 
had contended for was neceflary. But they had 
forgotten that this borough was mod ancient, 
that xht lords court was immemorially holden on 
hode^-day^ a feftival in commemoration of the 
expulfion of the Danes, and that there was not 
any record extant of any one voter having ever 
cxercifed his franchife, who had not been previ- 
oufly admitted or improperly refufed. They 
had alfo forgot all the doftrine of cuftomary 
freeholds, where alone the propofition for which 
he argued was to be found. It is the opinion of 
Lx>rd Mansfield (^?), that in thefe and copyholds, 
traces of the feudal tenures are ftill perceivable : 
He did not therefore, as had been alledged, 
think his cafe defperate, when he contended for 
a law in Horfham as ancient as the conftitution 
of parliaments. For though a man might have 
an eftatc by a feifin in law, which would enable 

{a) I Burr. xoS, 

him 
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liim to devife or fell it, or to become a fuitor to 
the flierifTs court and vote for a Coroner or 
Knight of the Shire, it did not follow that he 
could become the tenant of a particular manor 
and vote for the reprefentatives of the borough, 
without becoming a fuitor to the court of the 
Lord. At a time when wages were paid to 
the members, they will be found to execute 
a releafe of the wages to the Lord's tenants 
as to the corporation ; it follows that the voters 
muft have been of the corporation to have 
owed the wages, or to have enjoyed the re- 
leafe. Many rights are annexed to cuftomary 
freeholds which do not extend to freeholds in ge- 
neral. By cuftom, that may be good which at 
common law is bad, and that bad which other- 
wife would be good. He entreated the Commit* 
tee therefore to look to the cuftom of the bo- 
rough as they could find that in this cafe, the 
Lord hadprcfer\'ed his rights inviolateamidft the 
almoft general wreck of the feudal fyftem [A], 
The Committee refolved, That the lounfel for 
tie Jitting members be not permitted to Jhew by evi- 
dence that it is necejfary that perfons having an ef- 
tate of inheritance or for life in burgage houfes or 
burgage lands, lying wiihin the borough ofHorfJjam, 
Jhould be prefented to or admitted at the Lord's 
court, in order to be qualified to give their ^tes at 
D the 
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the eleSllon of members to ferve in parliament for thi 
faid borough. 

This refolution being communicated to thd 
parties, the counfel for the petitioners proceeded 
with their 

Evidence. 
The poll being ddivered in, the numbers ap^ 
peared to be, for 

Mr. Shdley I5 
Mr. Braddyll 24 
Lord William Gordon 20 
Mr, Baillie 19 
I'enciered for each df the petitioners, andi 
rejefted — 42 

In the courfe of the caufe nineteen of th6 
votes for the petitioners were admitted by 
their counfel to be bad, thirteen were de- 
cided by the Committee to be good, and twd 
admitted on the poll, one of which was a crbfs 
vote remained unimpeached ; which made theit 
numbers ultimately 15 and 14. 

Twenty-two of the tenders were abandoned; 
but a fliort account of their titles was taken in 
writing by the poll clerks at the time they were 
rejefted. 

The counfel for the fitting members gave up 
ten of their votes ; and the Committee was of 
opinion that two others were bad j fo that their 
numbers were reduced to thirteen and twelve. 

Of 
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Of tliefe,fcven, including the crofs vote, remained 
vinimpeached, and two were decided to be good; 
but it became unneceffary for the Committee to 
decide on the validity of the other four votes, viz, 
thofe conveyed by Sir Henry Fletcher, as at all 
events the petitioners muft have had a majority. 
Several of the votes f6r the petitioners alfo ap- 
pear to have been left undecided for the fame 
reafon. 

Some account of the individual votes will be 
given hereafter; but I (hall firft notice the gene- 
ral points which occurred in the caufe. 

The counfel for the fitting members attempted 
to add to their poll the vote of Mr. Medzvin who 
claimed to vote for the whole of the Red Lion ; but 
was rejefted by the bailiffs becaufe he had only 
been admitted to part of it. The counfel for the 
petitioners denied the tender of Medwin, and in- 
lifted that it ought to be proved before evidence 
fliould be received of his title. This was oppofed, 
on the ground that the whole of the voters cafe 
ought to be taken together ; but the Committee 
being of opinion that the tender (hould be proved 
in the firft inftance, evidence was given on 
both fides as to that point (rz). The evidence was 

{a) It was obfcrvcd that the poll did not furniHi prlnht 
facie evidence of the tender; for though Mr. Mc.lwin'a 
name was written in the column of the voters, there was no 
mark oppolitc it to (hew for whom he voted. 

D 2 contradiftory ; 
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contradiflorj^ ; but the Gomihittee determinccl 
That it was not proved that Mr. Meidwin tendered 
his vote for the fitting members. 

The furvey of the borough in 1611 was de- 
livered in {a) ; and from the turn which the 
caufe took after the fecond decifion of the Com- 
iliittee hereafter mentioned, it was underftood 
by all parties that every burgage muft be refer- 
red to fome entry on that roll, and proved to 
exift now, as it was there defcribed, 

Mr. Lee^ who attended on behalf of the peti- 
tioners to take minutes of what paffed at the elec- 
tion, declared that the forty-two tendered votes 
were rejefted by the bailiffs, though they pro- 
duced their conveyances, and offered to prove the 
execution of them. The reafon given was, be- 

(fl) Fide Appendix, [B] As to the courfe the jury took in 
t)refenting the burgages in Scarfolkc8,fec the vote of £/- 
^ard Stedmafi for the fitting members. In pointing out 
the difference between this borough and Downtoity Mr. MiUs^ 
3n fumming up fdr the fitting members, obferved, that 
in Downton the carlieft pipe roll bore date only about thirty 
>ears after the renewal of the right of electing members to 
parliament ; whereas in this borough 300 years had elap^ 
fed between the firft electing of members and the taking of 
the furvey in 161 1 ; nor was the furvey made with a view 
to elections. He thought therefore the accuracy of it might 
be queftioned, and that it ought not on all occafions to be 
confidered as conclufive ; but no Heps were taken by either 
{>arty to impeach its authority^ 

caufe 
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icaufe their names were not on a certain roll 
which contained the names of aU who were ad- 
mitted to tljeir eftates at the court baron. The 
voters whofc napie^ were on that roll, were ad- 
mitted to poll though they did not produce their 
deeds; the prefentmerit of their titles on the 
court rolls, from wbic^ the burgage roll was 
taken, being deemed conclufiye. The roll was 
handed to the bailiffs by the fteward, who was 
lumfelf rcjefted by them, becaufe he was only 
admined for a part of th§ Red Lian^ having^ 
claimed to vote for tlje whole, Mr. Douglas 
read the Journals of 1715, pointed out the con- 
fequences of a wilful difobedience to the refoliu 
tion of ^he Houfe, and recommended a double, 
return. The counfel for the fitting members 
anfwered his arguments at length ; but of their 
fpeeches the witnefs had not taken any notes. 
One of the bailiffs declared that the roll was a 
better rule to go by t^an the laft determination. 
The witnefs being about to ft^te that fome of the 
voters in the inteteft pf the petitioners had of-, 
fered to prove their titles at the. cpurt baron, 
holden on the morning of the eledtion, 

Mr. Chumbre objefted to entering into an in- 
<|uiry of what paiTcd at the court baron ; for as 
the Committee had decided that it was unnecef- 
fary for the voters tq, be admitted at that court, 
the proceedings there had nothing to do with the 
P 3 eledlion. 
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eleftion, neither was Mr. Medwln's condud as 
fteward, relevant to the charge of mifconduft in 
the returning officers who were not prefent at 
the court baron. Accordingly Mr. Lady 
Irvine's Reward, had declared when he tendered 
the rejefted votes to the homage, That he de- 
fired them to be put on the roll, not for the purpo- 
fes of the eledlion, becaufe their prefentment was 
not neceflliry on that account, but in order that 
they might do their homage and pay their fees. 

Mr. Douglas^ on the other hand, infifted. 
That as the fteward had been appointed poll- 
clerk by the bailiffs, the prelumption was that 
he advifed them to ad as they did ; that this evi- 
dence was now offered to evince a confpiracy 
between him and them, and that what was guilt 
in the one wcvild be proved to be fo in the 
others. But the Chairman acquainted the coun- 
fel. That the Committee thought the evidence 
obje£led to was not admijfible under the prefent 
circumjlances. 

Some queftions being alked of the witnefs as 
to thej:onrideration paid for the grants, the pof- 
fefliori of the tenants, and the cuftody of the 
deeds, Mr. Partridge noticed the crofs exami- 
nation, and required to know from the counfcl 
'for the fitting members, \Vhether they meant to 
contend that the borougli of Horfliam was not 
a burgage tenure borough? Upon this, Mr. 

Graham 
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Graham faid. That he did not think this was 
a pure burgage tenure borough fimilar ta 
Downton and Clithero, where it was underftood 
that an unity of tenement was neceffary to be 
proved, and where the doctrine x)( occafionality 
did not apply to conveyances of the burgages. 
In this borough, he believed, no perfon ever 
thought that an individuality of tenement ancl 
rent, from the earlieft ages, was neceffary to be 
proved. It bore a greater refemblance to Oak- 
hampton, and was a burgage tenure, borough in 
the common fenfe of every ancient burgage or 
foccage borough ; where the freeholds muft be 
proved to be ancient, and anciendy holden of 
the Lord at a certain rent. 

The Committee having diredtcd the room to 
be cleared, deliberated and refolved. That it is 
not competent to the counfel for the fitting members 
to offer evidence to Jhew that the right of voting at 
Horfliam is in freehold property ; // appearing ta 
the Committee to be contrary to the last refolution 
6f the Houfe of Commons^ which declares it to be in 
burgage houfe and burgage lands. 

Mr. Ellis defcribed the circumftances attend- 
ing the eledlion as Mr, Lee had : they will be 
more fully noticed in Mr. Chambre's defence of 
the returning officers. The witnefs faid. That 
Mr. Med win was town clerk as well as fteward 
of the borough; and thai, as it was cuftomary 
D 4 for 
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for the town clerk to take the poll, no objeftion 
was made at the eledion to his adting in that ca- 
pacity. The witnefs on a fubfcquent day, faid. 
That he had ferved the office of bailiff three times, 
and that it was cuftomary for the bailiffs to colleft 
fifty-two (hillings, the amount of the burgage 
rents, and to pay them to the Lord's fteward at 
once. . 

The counfei for the petitioners then produced 
feveral deeds to eftablifti the title of IVb'itmore^ 
the firft voter who was rejedtcd. When fome of 
thefe had been read, 

Mr. Graham faid. He admitted that the pro- 
perty for which IVhitmore claimed to vote, was 
of burgage tenure, and that the title was derivqd 
down to Lady Irvine ; but though he admitted 
this, he by no means acknowledged the vote to 
be good. In his apprehenfion there were two 
fpecies of burgage tenure, which differed in many 
rcfpedls. The one was burgage tenure at com- 
mon law, the definition and nature of which is 
fo well explained by Littleton, where the land, 
by virtue of the ftatute of quia emioreSy admits of 
being fplit into any number of parts, each of 
which will carry a vote, provided the Splitting 
A(fL does not attach upon it. The other is 
burgage tenure according to the law of parlia- 
ment, as declared in Downton and a few other 
boroughs of that kind, whprc, as it had been de-r 

cided 
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/sided that the freeholds may be conveyed with- 
out any confideration the moment before an 
de&ion, it was but fair to compenfate fo great 
an advantage, by requiring the ftridleft proof that 
the tenements had in the earlieft ages exifted in 
the very (hape which they bear at prefent. But 
the burgage tenure at common law is governed 
by the ftatute of Weftr. 3, above mentioned, 
wiiich expreflly provides quod de cctero liceat urn* 
cuique libera bomini terras fuas^ ceu tenementa 
fua^ feu partem inde^ advoluntatem fuam vendere-, 
and by enading that the feoffee (hall hold 
of the Lord of the fee by the fame fer- 
vices as the feoffor formerly held by, makes 
him equally a tenant in burgage. He would 
a/k therefore which of thefe two fpecies of 
burgage tenure was meant by the refolution 
of 1 7 1 5 ? Had Lord Coke read that refolu- 
tion, he would have thought it perfedly clear, 
becaufc he only knew burgage as it exifts 
at common law j his aftonifhmcnt would have 
been great, when told that there was another kind 
of burgage tenure, eftablifhed in fome conveni- 
ent corners, where very different rules prevailed. 
But fincc that was the cafe, the Committee ought 
not haftily to decide that the tenure here was 
bui^age, of the nature of that in Downton, 
without allowing his friends to prove that a very 
different law prevailed in this borough, which 
would create fuel) an extriniic ambiguity, as oq 

every 
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every principle muft be removed by extrinfic 
evidence (a). 

Mr. AlillSy OH the fame fide^ faid. That it feem- 
cd to him, that the Committee inftead of call- 
ing on his friends to diftinguilh Horlham from 
other burgage tenure boroughs, in the fenfe in 
which they are underftood by the petitioners, 
ought to call on them to prove beyond a doubt 
that the bui^age tenure here meant, was that in 
the parliamentar}' fcnfe, and not that according 
to the common law ; becaufe the doftrine of the 
common law was eftabliflied long before parlia-v 
ment attempted to explain it. It mull be ac- 
knowledged that the old writers define tenure \vy 
burgage very differently from the fenfe which 
the petitioners attribute to it. According ta 
thefe authors, if a tenement holden by the ren- 
der of twelve pence, were divided into twelve 
parts, the rent is juft as certain as before ; nam cer^ 
Ittm efi quod certum reddipotejl. Each j>art con^ 
tinues to be within the ancient borough, is holden 
of the Lord by a certain rent, and as indifputably 
of burgage tenure as if it had always remained an 
individual tenement. This doftrinc refts on the 
wifeft and moft politic principles ; for as the 

(«) Amhiguitas verhorum laiens verificatione fupplctur\ nam 
^Oii txfa^o oritur amhiguum vcrificationc faHl tollitur. Sec 
this rule exemplified in Bacon's Maxims, Reg. ly 

land 
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land in the courfe of time muft be divided by 
defcent among females, devifes, purchafes, &c. 
the Lord would lofc the fruits of his tenure, his 
rent and fervices, except it were provided as ap- 
pears by the fecond chapter of Littleton on this 
fubjed, that the rents (hall be apportionable, and 
that in cafe a female inherits, the hufband in right 
of his wife (hall perform fealty and fervice. So 
alfo it might poflibly happen by the defceitt of 
all the property among coparceners that the right 
of voting could not be cxercifed : an abfurdity 
which would juftify him in contending that the 
right was attached to burgage not qua an entire 
burgage, but to each part as equally burgage. The 
common law doftrine being therefore fo much the 
more ancient, and the parliamentary dodrine of 
burgage fo dangerous, he thoughr his friends on 
the other fide ought to eftablifli moft clearly the 
generic principle they contended for, which in 
his apprehenfion was only a rule attaching on par- 
ticular inflances, inftcad of being a general prin- 
ciple and definition laid down by parliament. 
Sure he was, that in all the feveral Downion 
cafes, the law was argued as peculiarly applica- 
ble to that borough. And that the modern idea 
of this tenure was not entertained by the Houfe 
at the commencement of the prefent century, is 
apparent from the evidence received by the fVeJl^ 

bury 
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hnry Committee in 1715 (j) and reported to the 
Houfe, For though the refolution of 1702 
gives the right to the tenants of burgage houfes ; 
in 1 7 1 5 the fitting members counfel were allowed 
to prove by evidence that the right was not only 
in whole and half, but alfo in quarter burgage^ 
paying one penny rent. In Horjham the refolu- 
tion alfo gives the right to the tenants ofburgagei 
lands 5 but the cxprefEon land is moft indefinite, 
and can hardly be faid to meafi a fpecific quan- 
tity of property, ef^ecially in a borough where 
the property has fludluated much, and beer\ 
much divided ; and therefore differs entirely from 
DoTvnton, where it was proved that fince 1448 
not a fingle burgage had been created. Had 
Mr. Hampden ufed the generic term burgage 
in the fenfe now put upon it, he would have de- 
fined it more accurately, as he muft have known 
that it would have been conftrued very diffcrendy 
by every man of plain fenfe and every profefl[ional 
lawyer. Thefe muft fay, that in burgage the. 
right of voting ought to follow the transfer of the 
land, which befides extending the ri^ht, would 
ftrengthen the corporation of the borough, 
which by the monopoly of a few perfons, or the 
difpofition of the law itfelf, might otherwife be 
extinguiftied. He trufted therefore that as the 



(a) 18 Jouni.p. 149^ 
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right he contended for was neither impolitic 
or illegal, but the contrary, he fliould be allowed 
to prove that it exifted here by the conftant 
ufage of the place, the concurring teftimony of 
all parties, and the fubfequent condudk of thofe 
who in 1 7 15 were fuccefsful. 
On the other hand, 

Mr. Partridge acknowledged that the definition 
of Littleton was accurate, and that all the doc-* 
trine which had been quoted from his book ap* 
plied to burgage as freehold property at the com-' 
mon law. But with refpect to the right of votings 
there ftill remained to confider the law of par- 
liament) which had always been faid to be a law 
by itfelf, difficult of attainment, {a) and of which 
common lawyers were, perhaps, not the bcft 
judges. That law had been fettled with re- 
gard to burg:^e tenure boroughs, atter very fre* 
quent and very folemn difcuffions ; and it was 
now he apprehended moft generally underftood, 
that as the aft of Will. III. againft fplitting pro- 
perty, did npt apply to that fpecies of freeholds, 
becaufe by the law of parliament burgages could 
not be fplit, fo neither did the doArinc of occa- 
fionality in the transfer of the eftates. The lali 

(fl) This is Lord Coke's opinion, 4 Inft. p. 1$. 6th edit, 
where he quotes Fleta, lib. 2. cap. 2. Iftei lex ab omnilKt 
efi ^Mitrentla^ a mukis i^norata^ a faucis cogiiita* 

refolution 
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refolution of the Committee had bound hli 
friends on the other fide from (hewing that the 
right of voting was in freehold property ; which 
taken with the determination of the Houfe in 
1 7 15, he infifted made Horfliam as complete 
I a burgage tenure borough as any other what- 
ever. 

Mr. Douglas J on the fame fide, faid^ That it 
fcemed to him more reafonable to take the words 
of the refolution as general terms defcriptive of 
the right of voting, as it exifts in all burgage 
tenure boroughs whatever, than as conveying no 
general or well-known meaning, but requiring 
farther explanation from the ufage of each par- 
ticular place to which fimilar expreflions may be 
applied ; for in that cafe no definite idea would 
be conveyed by the words burgage houfes or lands ^ 
but they would admit of twenty different con- 
.ftrudlions in different boroughs. It was natural 
for the petitioners to rely on the feveral Downton 
cafes, becaufe it was within his recolledlion that, 
in the firft of them, Mr. Serjeant Davy and Mr. 
Mansfield contended that the fplitting aft did 
not attach on that borough, not becaufe the ufage 
was contrary to the enaftment of the ftatute, but 
becaufe it was not the intention of the legiflature 
that it ftiould attach on burgage tenure boroughs 
in general ; for, faid they, if that had been the in- . 
tention of parliament, as burgage tenure was well 

known 
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IcnoWn in the law of parliament, it would have 
been particularly mentioned. He had been engag- 
ed in all the fubfequent contefted eleftions from 
that borough, and from a caufe not depending 
on him, at different times on oppofite fides ; but 
he had always underftood that the decifions of 
the Committees were formed on the general law 
of the land (of which the law of parliament is 
a branch) and not on the particular ufage of the 
fpot, which on the contrary was adverfe to the de- 
finition of the tenure, inafmuch as the burgages 
were frequently found to have been fplit, either 
by defcent among coparceners, or illegal attempts 
to multiply votes. Perhaps on this fubjeft the 
borough of CUthero miy furnifli a ftronger ex- 
ample than Downton; becaufe in the latter 
there is no refolution of the Houfe. In CUthe- 
ro, as has been obferved, the explanation of the 
word frteholders is referred to the judgment of the 
laft parliament ; which judgment is therefore a 
parliamentary declaration of the nature and rights 
of burgage property, and (hews that in it, the 
right of voting is, by the law of parliament, con- 
fined to a fingle indivifable tenement : for it was 
that judgment of the laft parliament, and not the 
ufag^. of the borough, that after a long conteft 
induced the Committee to decide (a) that the 

{a) This Cafe is not reported. 

law 
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law was in Clithero as it was in Dowritofii 
There is not indeed an exprefs refolutiob ori 
the Journals defining the nature of burgage ; 
but neither is there of Scot and Lot, or free* 
hold boroughs ; becaufe the Houfe having oncef 
declared the nature of the right of voting, fup- 
pofes it is the practice becaufe it is the duty of 
each member, to ftudy and underftand the law 
which governs it. He felt no hefitation there- 
fore in acknowledging that the inconveniencies 
which Mr, Mills had pointed out might exift 
in this tenure: for, if daughters coparceners 
chofe to infift on their writ of partition, tl>e bur- 
gages would neceflarily be fplit, each taking her 
(hare and rendering to the lord a proportionable 
rent. But the right of voting being from its 
nature indivifible, muft neceflarily be fufpended 
till thofe particles were again united ; for it is 
attached to the whole burgage, and cannot be 
exercifed for a part. A right fuch as that con-^ 
tended for, might by poflibility exift in a bo- 
rough. It was enough to fay, that it did not 
cxift here ; but it would alfo have its inconve^ 
niencies, as under it even an inch fquare of pro- 
perty would carry a vote ; whereas, in Horftiam, 
if the right of voting could not be fo much ex- 
tended as in freehold bofoughs, fo neither could 
the number of votes be diminilhed while the 
burgages remained diftindl and entire. 

Mr- 
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Mr. Graham in reply ^ faid, He did not con- 
tend that, upon the prefent view of the cafe, it was 
clear that the right of voting in Horfliam wa$ 
as he had dated it; but merely claimed the 
liberty of fhewing by evidence, that the law in 
Horfliam coincided with the general common- 
law dodrine of parliament, in which he denied 
that the term burgage was to be underftood in that 
generic unqualified fenfe which had now been 
put \3p0n it. The chief objeftion to .his argu- 
ment feemed to be, that it would deftroy all dif- 
ference between burgage and freehold boroughs ; 
but an cffential difference would ftill cxift, inaf- 
much as after he had eftabliflied his propofition, 
he could fupport no vote, but what was given 
in refpedl of property, that was anciently of bur- 
gage tenure (which conftituted the leaft part of 
the borough) and that had not been invariably 
bolden of the lord at a certain rent, though it 
might not have that other capricious quality of 
having always exifted in the very fame fliapc. 
The tenures would therefore ftill remain ai dif- 
tmft as burgage-and foccage muft appear to be, 
to any one who confults Littleton. Mr. Doug- 
las had indeed infifted, that the doftrinc of 
burgage tenure in its confined fenfe, was a tradi- 
tionary law of parliament, and as well known 
as the defcent of land to the eldeft fon by the 
common law; and he had accounted for the 

E lilcnce 
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filence of the Journals on the fubjeft, upon the 
principle that many things are not to be found; 
in books, which exift in the mouths of a whole 
people. But this idea could never be fupport- 
cd by the cafe of Dawnton, for there was no 
parliamentary declaration of the right there, be- 
caufe there is no. refolution of the Houfe upon 
the right of eleftion, which could only there- 
fore be coUefted from the evidence of ulage, or 
theadmiffion of the parties. The Committee 
on that borough feparated the abufe which ap- 
peared to exift in it, from the original law of the 
place, and muft have been of opinion that th^ 
half and quarter burgages fa) originated with the 
original grant of the land, and ought therefore 
to carry votes as well as thofe which bore a 
more complete form ; but if that decifion was 
founded, as appeared to him, on the law of the 
place, it would have been an ad of folly in fub- 
fequent Committees to apply it to other bo- 
roughs, with which it could have no connexion. 
So in Clitheroj to fettle the ri^t it was found 
neceffary to refer to the Journals of an early 
date ; but that reference could only have been 
made in order to find out the local conftitution 
of that borough, which had certainly nothing to 
do with Horfliam, Such therefore, being the 

(a) Sec the Caib of Downton in Doug. & i Lud. 
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law of thefe places, and perhaps of ten or twelve 
other boroughs (in which the decifions of thofe 
two Committees were not queftioned, becaufe 
none of the parties imagined the law and ufage 
there to be different) Can thofe cafes conclude 
HorJJjamy where that right was never heard 'of, 
nor ever exercifed ? The law as it now exifts in 
Downton was not fo underftood till the decifion 
of the firft Committee : no trace of it was to 
be found on tl\e Journals ; it cannot be colledled 
from Lord Holt*s judgment, who, though he 
fays the right of voting is attached to burgage 
land, does not fay it is attached to any particu- 
lar indivifible quantity As therefore the doc- 
trine he oppofed could neither be collefted from 
the law of parliament or the law of the land, 
he entreated the Committee not to draw a gene- 
ral rule from a few particular cafes, and to apply 
it to others which were governed by very differ- 
ent principles. 

The Committee having deliberated, refolved. 
That the connfel for the fitting members be not 
permitted to offer evidence of any local ufage in the 
borough of Horfham of fplitting and dividing an- 
cient burgages. 

This being communicated to ihecounfel, and 
Ibme converfation arifing about the meaning of 
the refolution, the Committee declared. That 
they meant to leave it open to ihe fitting mem- 
z bers 
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bers counfel, to (hew if they pleafed the occa- 
fionality of particular votes ; for that they were 
not of opinion with the counfd for the peti- 
tioners, that becaufe the ancient burgages could 
not be fplit, the conveyances of them could pot 
be occafional ; but, that if that queftion was 
meant to be agitated, the difcuffion of it ought 
to be brought on, as foon as pofTible. The 
counfel for the petitioners alfo wiflied to bring 
on the queftion immediately ; but thofe of the 
other fide declared, that they could not take that 
ftep without confulting their clients. After this 
fome queftions being alked of the witnefles, by 
the anfvvers to which it appeared that no confi- 
deration had been paid for feveral of the grants ; 
and that the voters had never had their deeds 
delivered to them till the day of the eledion ; 

Mr. Partridge " claimed to have the quef- 
" tion argued. Whether occafignality applies to 

burgage tenure or not?" But this being ob- 
jected to, on the ground that the fitting mem- 
bers had a right to reftrve the objeftion till it 
was their turn to open their cafe; both fides were 
heard, and the following refolution come to : 
That the Committee do not think it proper in the 
prefent ft age of the caufe, to call upon the cot4nfcl to 
argue the queftion of occaftonality ; but it was ob- 
fcrved, that no more queilions of this nature 
were put by the counfel for the fitting members, 

which 
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which would have given the counfel for the pe- 
titioners an opportunity of objeding to their re- 
levancy, and bringing the point to an ifliie. 

Mr. Graham, in a fubfcquent ftage of the 
cauf^, when he opened the cafes of the fitting 
members votes, faid, That a dread offubverting 
a pofition very generally received, though not 
founded on accurate reafoning, together with 
other confidcrations peculiar to the cafe of his 
clients, had induced him to abandon a ground 
which he might have taken, and to allow the 
votes againft him to ftand or fall according to 
the legality of their titles, and independently of 
circumftances of fraud and occaficnality in the 
conveyances. Mr. Mills having alfo in his fum- 
ming up touched upon this topic, the Commit- 
tee intimated, that as that queftion (which was 
of great difficulty and importance) had been 
waived by Mr. Graham, it could not be fup- 
pofed to weigh at all in the judgment they were 
about to form. 

In the courfc of deducing the titles of the 
voters, the counfel for the petitioners, in confe- 
qucnce of a notice to that effcft, called on Mr. 
Medwin the fteward of the mnnor,to produce all 
the court rolls that were in his poli'effion ; and 
he having admitted that he had no court roll, 
or minute of the proceedings of a court of an 
earlier date than 1699, except the roll of 
E 3 i6ii| 
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1611, and a rental of 1686, they .offered t 
book, intituled Burgus et Manertum dt flbr- 
Jham^ 1650 — 17.68, which they faid came from 
the pofleflion of Lady Irvine, and contained 
among other articles, items from the courf rolls 
during the time that the originals were allowed 
to be miffing. 

This evidence was objefted to as coming from 
a perfon who had not the legal cuftody of it ; 
but on the contrary had an intereft to corrupt 
the entries of the original rolls. It had not been ^ 
proved that thefe originals were loft, if they ever 
cxiftcd 5 nor could thefe be taken to be a copy 
of them, feeing the names of the homage aFe 
frequently omitted, and the ftile of the court is 
in many inftances inaccurate. It was faid there- 
fore to conlift of partial extrafts fro/n the rolls ; 
and that if the courts were to be prfefiimcd regu- 
larly kept, there was a chafm in it (which was 
pointed out), during which time the proceed- 
ings of former courts might have been com- 
pletely refcinded. . 

But to this it was anfwered, That the fan^ 
inaccuracies were frequendy to be found in the 
original minutes of the courts produced by the 
fleward, the court rolls not having been drawn 
out from them. That thefe inaccuracies might 
furnifh an objedion to particular entries where 
they were dcteftcd, but ought not to be allowed 

to 
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to impeach the authority of other entries which 
were more accurate. That the Committee 
would prefume that courts were held between 
i6ii and 1699 ; for otherwife the corporation 
muft have been diflblved, as from the courfe of 
nature none of thofe who were admitted at the 
jformer period could be alive at the latter ; and 
that it was the intereft of the Irvine family to 
perpetuate the memory of the proceedings at 
thofe courts, by taking copies of the rolls or mi» 
nutes, .which this book muft be prefumed to 
contain. The Committee were of opinion tbat 
the evidence was admtffible. 

The original poll of 17 14 was produced, and 
many original r eturn s, which isifForded the parries 
an opportunity of comparing the names of the 
voters at the bottom of the returns with the 
fignatures of the various deeds. 

Mr. Medwin, as fteward of the borough and 
manor, produced minutes of courts baron held 
after 1699, which' he had found in the evi- 
dencc^room at Arundel Caftlc. He had not been 
able to find any between 1723 and 1738 ; nor 
did he know who were ftewards during that time. 
He alio delivered in a " rental of 1686 (a)^'* 
and a paper, intituled A general burgee lift 

(m) It was obferyed that this rental increafes the amount 
otche rents to fifty-five (hillings and ten-pence; whereas in 
l6t I the fum total is exactly fifty-two fliillings. 

E 4 " taken 
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*^ taken as to the old names, from an old furvey 
" of the borough, and as they now ftand this 

year 1741, and what each paid when that 

fumy was taken and the fame was referred 
to without oppofition. 

It was underftood that the defcriptions of die 
old deeds produced, were referred to and copied 
into the minut-es of the Committee, not in order 
that a tide might be deduced to the prefent 
proprietors of the burgages from the owners of 
them in 161 1 (for it is evident from the parti- 
cular cafes that this was not always done, the 
parties frequently refting upon their polTeffion, 
which if of any length of time, is evidence of the 
beft title) ; but that the completeft proof might 
be fiirnidied of the identity of the burgages anil 
their contents. 

In illuftrating this fubjeft, Mr.'Mills obferved. 
That five points were generally made the fub- 
jedt of enquir}\ 

1. The name of the burgage, which, if found 
in all the deeds to be the fame, would afford a 
prefumption in favour of the identity of the 
burgage. 

2. The contentSy which are extremely necef- 
fary to be confidered in^this tenure ; becaufe if 
any part of an aggregate fpecification were after- 
wards omitted, that omilfion, if no fatisfadtory 

account 
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account were given of it, would undoubtedly 
dcftroy the vote. 

3. The bounJar'ieSy which, if all along defcrib- 
cd in the lame manner, will create a ftrong pre- 
fumption in flivour of the contents, 

4. The rent ; for though rents may be releal- 
cd or abandoned by the Lord, where that is not 
the cafe, if the rent is leffened and the contents 
are not proved to be the fame, the prefumption 
is, that the burgage is not entire. 

5. The fituation of the JlreetSj which the learn- 
.cd counfel obferved had been defcribed by a 
perfon of^eat local knowledge (Mr. Hurft) but 
which it is apprehended will be bcft underftood 
by the map. He alfo referred to the five pro- 
politions in 3Luders, p. 210 (aj. 

fa) I. In a proper burgage tenure borough, the right to 
vote « mcidt'nt to the freehold intereft of every burgage. 

2. Such right may be fufpended, but cannot be extia- 
guiihed. 

3. Every ancient tenement (ituate within fuch borough 
and held by foccage tenure, is a burgage. 

4. The chara(5\c rift ICS of a burgage arc. That the tenant 
is liable to pay to the Lord of the borough a rent certain, a 
relief upon defcent, and a fine upon alienation. 

5. The queftion, Whether a tenement is or is not a bur- 
gage, being a queftion of prefcription, the affirmative may 
be eftabliOicd by inv of the modes of proof by which other 
prefcriptions or cuftoms are proved. 
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Mr. Chambre 

Having taken an p^portunity, in the middle of 
the caufe, of requefting to be heard in defence of 
the returning officers, faid, That the charge 
againft his clients feemed to be of a double nature^ 
inafrtiuch as they were accufeid of having adied 
with grofs ihjuftice by violating the right of 
cledion, and of having mifcohdui^ted thenifelves 
in appointing Mr, Medwin to be the poU- 
clerk ; for as to the charge of partiality he did 
not perceive that it was fupported by any evi- 
dence except what went to eftablilh the two for- 
Jtner points. As to the latter charge, Mr. Doug- 
las by not mentioning it in his reply, feemed to 
have acknowledged that it did not weigh much 
in his judgment. Their predcceflbrs in office 
bad afted in a (imllar manner ; aild It was a 
mitter of little confequence who was poll clerk, 
provided he were not a man of hotorioufly bad 
charadter, as he is bound by oath to do his duty, 
and is merely the fervant of the returning offi- 
ters: Accordingly it is in evidence. That no 
febjeftion was made to the appointment at the 
cleftion. Faffing therefore from this charge,, 
which appeared to him to be too frivolous to be 
d^elt on, he (hould fay a word or two as to the 
faft of Mr. Medwin handing them the burgage 
roll. This he thought had been unfairly urged 

as 
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as a proof of criminality both in the fteward and 
bailiffs ; for it docs not appear that the original 
minutes of the courts baron were called for by 
cither party, or that any objedtion was made to 
the accuracy of the roll. If therefore there was 
any probable ground for the returning officers to 
regulate their conduft by the prefentments of the - 
homage jury, they could receive the roll (which 
was . drawn up with reference to thofe pre- 
fentments) F rom none other than the fteward, 
who had the legal cuftody of the records of the 
borough ; fo that that circumftance muft reft on 
its own intriniic merits, which could neither be 
enhanced or leiTened by Mr. Medwin's condud. 
The queftion then is, Did the bailiffs ad in a 
manner fo grofsly corrupt, fo illegally partial, 
that befides fubjefting themfclves to the penal- 
ties inflicted by the law for making a falfe re- 
turn, the Committee were called upon to re- 
port their conduft lo the Houfe, that they might 
undergo a greater degree of punifhment ? But 
where the error is merely in judgment, there is 
no caufe for this extraordinary feverity. The 
Committee would refleft that the duty of a re- 
tyrning officer is extremely perilous ; and that 
by the conftitution of many boroughs, it is im- 
pofed on perfons frequently very ill calculated to 
decide fuch matters of importance as come 
before them. Accordingly, the perfons who 
iwftcd in that capacity in the prefent inftance, 

were 
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were not enabled either from their habits or 
education (the one a tradefman, the. otlier a 
farmer) to form a correft judgment of the 
learned arguments of counfel. It is laid, how- 
ever, that they afted as they did after notice 
of the confequences, and it is proved that the 
refolution was read to them : but whatever ar- 
guments might be drawn from the language of 
the laft determination, it does not appear that 
the preceding evidence reported to the Houfe in 
1715 was read; and therefore the Committee 
>vill confider whether the bare words of that re- 
folution are fo explicit of themfelves, that with- 
out any farther light, their fenfe muft be obvious 
to every perfon who reads them. It is indeed to 
be lamented, that refolutions of the Houfe on the 
rights of elc(5i:ion, which are of io much force, 
(hould frequently be exprefTcd with fo little ac- 
curacy ; the only exciife for which is, that the 
Houfe when it pafled them, perhaps meant only 
to difpofe of the feats; and therefore, fuppofing 
that the bailiffs did advert to the evidence laid 
before the Houfe, they might ftill have meant 
to adt with fairncfs, becaufe they muft have 
fcen that the evidence was contradiilory to 
the fenfe they were afkcd to put upon the 
refolution. — Mr. Chambre here argued from the 
report of the Committee in 1715, that there- 
turning officers might very honcftly conclude 
that the queftion of admiffion was net decided 

by 
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by the Houfe, but that the Houfe contented 
iilelf with deciding the right to the feats, and 
mentioning in a general way the right of election. 
It was more refpeclfiil to fuppofe that the Houfe 
did not decide that queftion, than to fuppofe it 
was decided contrary to evidence. 

But even if they were convinced that the 
Houfe meant to dcciJe the point, they might 
urge as their excule what has been faid of the 
penner of a will, quod voluit non dixit. The 
Houfe has not expreffly declared the decifion of 
the queftion ; and the bailiffs might therefore 
think that they were not bound by the words of 
the refulution, but were at liberty to give fcopc 
to the ancient ufage of the borough. 

It has however been foid, that Mr. Douglas 
fpoke fo forcibly on thefubiedV, that little cxcufe 
is left for their condudt. What the arguments 
then ufed by that learned gentleman were, 
does not appear. All that could be done, 
therefore, was to fuppofe that he had argued 
as well on the hudings as he had in the com- 
mittee-room, and to fee whether thofe argu-' 
ments were of fo dccifive a nature as to convince 
plain unlettered men. One topic much in- 
fifted on by that learned gentleman, was the 
word having: but all hefaicl, in his apprehcnfion, 
only proved that to have was to havey and did 
not by any means decide the point in litiga- 
tion^ as the bailiffs might be of opinion that no 

one 
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one could be fsud to have a burgage eftate in Hor- 
ftam who was not prefented to it and admitted. 
Suppofing even that the feudal law had been quo- 
ted, and the whole (hitute of quia emtores read to 
them, they might have been of opinion that ihefe 
had nothing to do with the queftion, as it is 
known that the cuftoms of particular boroughs 
may qualify and alter the common law, and may 
require that a freeholder lliall furrender his land 
to the Lord before he fliall be at liberty to alien- 
ate it to a ftranger, Thefe topics at leaft would 
fugged arguments to the ingenuity of the coun- 
fcl on the other fide, which might puzzle un- 
learned men. When Craig was quoted. Lord 
Coke might have been replied ; to whom it was 
natural to fuppofe they would pay greater at- 
tention. Mr. Douglas was indeed affifted by Mr. 
Ellis jumping up, as he had himfelf faid ; but on 
the other hand one counfel was oppofed by two, 
whofe arguments were corroborated by the ufagc 
of the borough. 

It had alfo been faid that whatever doubts the 
returning officers might have entertained as to 
the line of conduA they (hould purfue, muft 
have been difpelled by Mr. Douglas's propo- 
fition to make a double return : but he thought 
that their rejeftion of this propofal was unfairly 
urged againft them as a mark of partiality, be- 
caufc if they had complied with it, the fitting ' 
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members would have had greater reafon to com- 
plain. The aft of parliament which gives dou- 
ble damages againfl: thofe who (hall make falfe 
returns, gives the fame remedy agVmft thofc 
who fliall make falfe double returns, and the par- 
ty or parties that willingly procure the fame {a). 
The baUiir$ muft have been aware of this di- 
lemma, and muft have feen from it the neceflit/ 
of cxercifing their own judgment. There was. 
fome chance that their own determination might 
be right, but there was a certainty that the pro- 
pofal made to them would fubjed them to pu*. 
ni(hment: they therefore determine that the hurr 
gage roll is to be their guide, not imagining, 
as has been faid, that the proceedings at the 
court baron were of greater authority than the 
Journals, for that never could have been the 
queftion fubmitted to them ; but thinking the 
admlOionsof the burgage tenants belter evidence 
of the titles of the voters, becaufe fcrutinized 

{m) And to the end the law may not be eluded by 
double returns, be it further enacted, That if any officer 
(hall wilfully, falfely, and maliciouny return more perfoot 
than are' required to be chofcn by the writ or precept on . 
which any choice is made, the like remedy (viz. double the 
dama^ he (liall fuftain by reafon thereof, together with 
full cofti of fuit) may be had again ft him or them, and the 
party or parties that willingly procure the fame, and every 
or aoy ^f them, by the party aggrieved^ at this eledion, ^ 
7&8 WiU.m. cap.7,§i, [C] 

with 
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with greater care by the homage jury, than the 
deeds which were crowded upon them at the 
poll, and which they were called upon to judge 
of without a moment's warning. Mr. Chambre 
here commented upon the evidence given of what 
paflcd at the poll, and infilled that the whole 
ftiould have been related ; as a full report could 
alone explain to the Committee the real mean- 
ing of the parties. Garbling might extradt blaf- 
phemy from the fcriptures ; and on that account 
whenever a judicial proceeding is laid before 
another court of juftice, the whole of the record 
muft be produced, that the court may judge by 
the whole : This had not been done here, as the 
witneffes for the petitioners, though they ex- 
pefted to appear before the Committee, had 
no notes of what was faid by the counfel on 
the other fide. He did not dwell on the re- 
jection of thofe voters who had not been ad- 
mitted to their property, becaufe that was a con- 
fequence of the determination to follow the bur- 
gage roll ; but h * felt a fatisfa6lion in obftrv ing 
that there was no proof whatever of any corrupt 
motive in the officers, who exercifed their judg- 
ment, fuchas it was,withimpaniaHty to both fides. 
This was demonftrated by the rejedlion of Mr. 
Medwin, who was conneAed with them in poli- 
tics. They likcwife are proved to have heard 
the arguments of both parties widi great patience ; 

and 
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fcnd though it was minuted down with cafe that^ 
before an argument upon a particular voter wai 
quite finifhcd, his name was entered by the poll- 
clerk in the book, the circumftancfe (hews that 
had there been great mifconduft on that fide, 
it would have been noted wiih equal accuracy. 
In conclufion he obferved, that guilt was nor to 
be prefumed againft any fet of men. The in- 
ternal thoughts of the bailiffs could not be af- 
certained by the Committee; — from all that 
appeared, it could only be inferred that they 
had miftaken the true conftrudlion of a very 
ambiguous refolution, which he hoped would 
not point them out as obje&s of peculiar delin- 
quency. 

The counfel finifhed their argunierits on 
Thutfday the 8th of March, when the court wai 
cleared ; and the Committee having decided oa 
the particular votes as hereafter mentioned, re- 
ported to the Houfe on the Saturday following 
by their Chairman, 

That Timothy Shelley, Efq. was not duly 
cledted a burgefs to ferve in this prefent parlia- 
ment For the borough of Hof (ham in the county 
Suflex i 



That Wilibn Braddyl)^ Efq. was not duly elecl- 
f' cd 
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cd a burgefs to fcrve in this prefent parliament 
for the faid borough of Horlham : 

That Lord William Gordon the petitioner, 
ought to have been returned a burgefs to 
ferve in this prefent parliament for the faid bo- 
rough of HorQiam, and that he was duly eledcd 
for the fame : 

That James Baillie, Efq. the petitioner, ought 
to have been returned a burgefs for the faid bo- 
tbugh, and that he was duly eledled : 

And that neither the petitions nor the op- 
pofition to them, appeared to be frivolous or 
vexatious. 

And the faid determinations were ordered ta 
be entered in the Journals of die Houfe. 

Afterwards it was orderedy 

That the deputy clerk of the Crown do attend! 
the Houfe forth A^ith, with the lad return for the 
borough of Horfliam, in the county of Suflex^ 
and amend the fame by razing out the names of 
Timothy Shelley and Wilfon Braddyll, Efqrs. 
and inferting the names of Lord William Gor-i 
don and James Baillie, Efq. inftcad thereof [a). 



(d) See the votes of this date* 

The 
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The mmutes of the Committee bear the fol- 
lowing entry j which was not reported to the 
Houfe: 

The Committee came to a further refolu- 
tioD, That Drew Michell and John Rawlin- 
Ton, the bailiffs and returning officers for the 
faid borough of Horfliam, are reprehenfible 
for their conduft at the laft eleftion of bur- 
geffes to ferve in parliament for the faid bo- 
rough," 



Having thus given a general hiftory of the caufe, 
I Ihall proceed to notice the particular votes, 
which were difcufled before the Committee, 
nearly m the foUowmg order : :^ ^ 



PETITIONERS TENDERS* 



1. Nicholas Whitroorc 
3. John Lund 
3. William Joanes 
4* John Dendy, Jiin. 



7. James Hoi royd 

8. Sanuici Waller 

9. Edward Cotes 
10. Wm. Trowaid 



5. Ha dings Ehvin 

6. Samuel Toovcy 



II. Philip Humphreys 
13. Wm. Rickwood 

13. Abel 
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13. Abel Madh 

14. Jofeph Dennifon 

15. Edward Luxford 

16. Joha Muzzal 

17. Charles Smith| with 
Middleton Onilowe 

tSm John Ireland 

29. Samuel Roberts 
20. John Cragg 

SITTING MEMBERS POLL. 

21 • Middleton Onflovee 
2%. Edward Stedmaa 

23. Wm. Lambe 

24. John RawlinfoD 
2^* Thomas Griffith 
36. James Waller 
27. Charles Smith 
i9. Richard Collins 
29* George Phillips 

30. Drew Michel 

31. Peter Dncane 

32. Rev. Wm, Smith 

33. John Bachelor, Sen. 

34. John Bachelor, Jun. 

35. Jofeph Borer 

36. John Burry 

37. Edward Etheridge 

38. Tho. Knight 

39. Heniy Noldret 

UHtmpeacbed. 

40. JohnPilfold 



41. RjobertHurft 

42. Rev. Tho. Hutd^ 
infon 

43. Tim, Shelley 

44. John Smithy of Lad- 
Laoe 




PETITIONERS POLL.* 

4$. Richird Williamfor^ 

46. Alex. Luxford 

47. Stringer Shephetd 

48. Wm. Joanes 

49. Richard Thomtoa 

50. John Dendy 

51. John Smith 

52. Wm. Scutt 

53. Charles Dendy 

54. Ralph Joanes 
5$. John Michel 

56. Rich. Howes 

57. Wm. Harde» 

58. Wm. Ellis 

59. Henry Penfold 

60. Wm. JamefoQ 

61. Harry Wellcr 

62. Rich. Grinflead 

Unimptachtdm 

63. Nath, Trcdcroft, 

64. John Smith, the crofs 
vote. 

• ' . I. Nichhs 
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Nicholas fFbitmore tendered to vote for a burgage, 
Citil to be Farkkurfi*Sy and fince Daniel*s. The entry oa 
the roll to which it was referred was the fixth in South* 
ilreet ; ami thai the aforefaid EdvjarJ Parlhurft and ' U%a* 
httb his ^viftf in right of her the /aid Elizahethy hold to them 
ami the heirs of the faid Elizaiethf of the Lord aforefaid in 
free hmrgage^ one mtjfnage with a hach^e (jg d garde n ^ adjoin- ^ 
eng, heing half a hnrj^age^ iy the r^nt by tin year payahU eu 
mhove, iui. The earHeft deeds produced were a Itafe and 
releafe of the 29th of March, 1669, which Wm« Shorte 
^ants ^n fee to William Daniel, all thofe two mejjuages^ or 
tenements^ miWhmfe^ ftaUe^ huildings^ garden^ haclfide^ lands 
nnd hereditaments s with the appurtenances thereto beJongingy 
fitmate in (be Sonth-Jirect^ ^r. then in the tenure of the faid 
Wm. Shorte^ (sfc. and bounded as fol/ows, viz* to the market 
place of the borough on the weft ; tfi the mejfuage and lands of 
Wm. Coey gent, on the fouth and eajl^ and to the mejfuage 
mnd backfide^ late in the tenure of Frances 7erryy widow ( 2l) 
M the uorth.'^To be holden of the Chief Lord of the fee there* 
of by the rents and fervices firft due^ and of right accufiomtdm 
By a long deduifUon of title thefe prcmifes were traced to 
hard Hurft, who in 1783 granted them to Frances Vif- 
jcourtefs Irwin. This alfo appeared from the roinutep of 
a Special Court Baron, held in the beginning of 1791 ; 
when the homage prcfent that thefe premifes (with nearly 
the fame defcription as in the deed of 1669) which are 
MOW in the tenure or occupation of Henry Floods his under- 
ienantii isfc, were aliened by Lady Irwin to the voter for 
their joint lives ; and accordingly ffHtmore was admitted to 
Ihe hmCf paid reliefy and did fealty. His vote was decided 
fobc 

GOOD. 

(a) The Green Dra|KU 



a. John 
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2, John LtfW tendered to vote for Pollard's CRotTt 
otherwife Hlater n^-poKd Pitld^ conveyed to him by Lady 
In\ in, in confideration of 20/. and five (hillings, under the 
deicription of all that croft or chfc of lantl^ lying ami being in 
the borQugb of Horfham^ r, in the flrett iberg called ScoT'* 
folkest commonly call*/ or known ly the name of Pollard^ 
Croft, alias the JFatering-^'pond Fields or by whatfoiver other 
nam e^ ^c, noiv or late in the occupation of Smith, Efq, being 
burgage lands holden of the Lord of the borough of Hi>rjbam% 
of or ef aid, at th'' yearly rent of one fbHllng. 

Referred to the i6th article of the roll of 161 1 in Scar* 
folkes ; and that the faid Thomas Ro^.vland liiewife holds one 
croft of landy containing by eflimation three atrcs, ucith the 
appurtenances cillrd J oilard^s Croft, being one imire burgage^ 
hy the rent by the year lad. 

The petitioners tmced the burgage with the fame dcf 
fcription to John Rowland, fon of Thomas who figncd a 
return in 1661 ; and to Arthur, fon of John, who figoed 
in 1689, 9^, and 98, by prefentments taken frona the 
book entitled " Burgus et Manerium." 

At a Court Baron in 1702, Jehn Waller was admitted 
to Pollard's, containing about three acres, &c. he having 
purchafcd the fame for his life only of Arthur Rowland^ 
Waller figns returns in 1702 and 10, his name was alfo 
on ih.: poll of 171 4-, with a Q^prefixed to it. 

In 1736, Arthur Rowland, fon and heir of Arthur Row« 
land, deceafed, conveys the premil'es to John Middletouji 
Efq. truftee for Charles Kversfiekl, Efq. uho in 173^ 
conveyed to Mr. Dickinfon in triiil for the Invin fan-.ily. 

Mr, Ellis faid he knew the pren/ifc? which were out oit 
a long lc.de to Sir Thomas Br* ui;hron, at a rent of fix^ 
pcixe, whiih, as (leward to thf Irwiu family, he had re-» 
ceived from Sir Thomas, about ten years go ; bur this on 
a lubfequxnt day he corrected, by ftating thr»t the (ix-pencc 
rent was received for Dcnnifciot; the rtni for Pollard's 
Croft being a pepper-corn. He was then going to prov© 

l.ad^ 
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lady Irwin's feifin of Pollard's Croft, but was prevented 
by the Committee, Mr. Partridge having before ciofed hU 
cafe. 

The Counfel for the Sitting Members were about to aU 
low this vote to be good ; but retrji<5ted that admiffioo, 
when they underlloocj that Lady Irwin's feifin of the pre* 
mifca had not been proved* Decided to be 

GOOD. 

3. William Joane$ tendered to vote for Confiahles, which 
was iaid to be Coe's, conveyed to him by Lady Irwin for 
their joint lives, under the dcfcription of all that mejfitagt or 
tenement^ barn^ garden^ and one acre of land^ he the fame mort 
^ lefiy 'fituatey Isfc, in or near the fireet called Eafl-flrtet^ 
get her with the gate^ place or dy or backfide thereto helongingi 
snd 'which faid fremifes =-j^erc formerly called or inozvm by the 
name of the Conftabla^ or b^ vjhatfoever other name^ i^c. and 
vsere heretofore the eflate and inheritance of fVtlliam Coe an4 
Robert Coe^ or one of them^ and late in the tenure or occupa^ 
tion of Henry Groomhrid^e^ i^c, being one ivhole and entire 
burgage^ and held of tin Lord of the Borovgh^ at thejearfy 
rent of is* 

Mr. Ellis defcribed the premifcs to be about an acr e of 
ground, with three tenements built on it; his clerk had 
by his diredion received rent for them for Lady Irwin, but 
he had received none himfclf. fniliam Joanes^ who occu- 
pied part of the premifes by the alignment of a leafc from 
one Maffey, faid he had once paid his rent to Mr, Ellis'* 
clerk, which was a pepper-corn, it required. This was 
about a fortnight ago ; but he knew nothing of GroQm« 
bridge, or the other occupiers of the premifes. 

The deduction of Joanes's title was as follows : Roll of 
i6xx, fccond entry in Eall-ftreet. And that Beatrix Con^ 
ftable likeivife holds one mrjfuage or backJiJe^ garden and orcl>^ 
ard^ by ^imation one ^cre^ with the appnrteuanca j being one 
eniire burgage^ by the rent by th» year lad^ 

From the book entituled. Bur gut et Metner* a pre* 
F 4 fentmenty 
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fentiticnt, 15th of Oaohcr i6jo, thai mWam Coe, liiewlflt 
hcUetb to bim and his heirs of the Lord of tf^ Manor aforH 
faiifj in free hurgagr^ one mrffuage^ hackfide^ gar den ^ orchard^ 
^nd hy rflimation one acre oflandy vcith the appurtenances ^ heing 
pne entire burgage hy the yearly renfy to be paid as aforefaid^ 
iwehe-pence. 

63d. item of the Rental 1686." fTm. Coe, gent, holds 
as aforefaid a mrjjuage^ backfide and garden^ and orchard^ 
eftimation one acre, fituate in the Eafl-firecty in Horfbam^ 
heing one entire burgage^ and poycth therefor yearly one fiih 
Ung, 

Wm. Cce figns returns in 1661, 79, 84, and 89. Pitt 
fcntment 18th of Aiiguft, 1697, of the death of WUHatq 
Coe, and the fucccffion of Robert, his eUlcft fon and heir. 

In 1697, Robert Coe conveys to John Linfield and 
his heirs, all that his mrfjiiage ordenement^ bdrnyftabUt buiU* 
ings, gardin^ orchard, gates, and clofe or croft of land thereto^ 
adjoining or belonging, lotifaining by cfllmation one acre of 
land, be it more or kfi, fituate, t^c. i» the Eafl-fircet, now in 
the federal tenures or occvpations of JoJjn Ireland, Sarah Car^ 
f enter, ividow, and Benjamin Borer, or one of thcm^ their, or 
one of their afjl^ns, and which was formerly pur chafed by fFtlr 
Ham Coe, deceased, grandfat/jer of the /aid Robert Coe, ofono 
Richard Francis, EXCEPT and always refcrved out of the 
prefent grant unto the faid Robert Coe, his heirs and affigns, aH 
the before-mentioned Gates, now in the occupation of the faid 
Benjamin Borer, or his affignee or aiffignees, — To hold the fame 
^0 him and his affigns for enter, exeept as before exiepted. Lin-f 
field figns a return in 1 700. 

In 1 702, John Linfield conveys by the fanae defcription tq 
Thonnas Harvey in fee, with the fame exception ; who on the 
14th and 15th January 17 14, conveys in a fimilar man? 
ner to Theobald Michel ; who on the 14th and 25th ot Ja» 
nunry, refcrving a life cfiatc to himfclf, conveys in a fimi* 
lar manger to Richard Lord Irwin ; but afterwards in 
1723, hp conveys in fee to Arthur Lord Irwioi brother 
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pod heir at law^ to Richard^ the fame premifes with thi^ 
(amfi^ception, as in the deed of 1697, from Coe to Liar 
lield ; and Henry Lord Irwin having fucceeded Arthur, 
ju)nvcycd in 1739 the Gajtc.J^ lace feparately to George 
White for his life, who at a court held on the 2d of 
April, 174I9 was admitted to the fame, and did iealty 
to the Lord.-rThe deed from Edward Dickinfon, Efq, thp 
trufteein 1766, to Charles Lord Irwin, conveys the crcfii 
ij^efiJmatioH one acre \ and ALSp, all that gatejplace^_jtf;«. . 

The Gate Place was traced as follows : on the 13th of 
June, 1702, Robert Coc conveys to John Linfteld, 
4»ll that his jGATE_^ac e» yanls and baci/tde^ adjoining and 
helonging h the mejfuage or tenement^ banft fiahle buildings 
garden f orchard^ gates ^ clofe or croft of land, fituate^ lying and 
being im the borough of Horjbam aforefaid^ in the Eajl'fireet there^ 
iy)w in the feveral tenures or occupations of John Potter, 
Sarah. Carpenter, widow, and the faid John Linfield, or 
one of them, their, or one of their afligns ; and which fai4 
Qate Place and backfide was lately rented pr ufed by Ben-f 
f^mn Borer^ carpenter, for a timber yard^ 

From this it was argued for the petitioners, that the Gatn 
being exprefsly conveyed in the firft deed from Coe to 
Linfield, before they are excepted, the exception^ was void 
in law ; and to this point wa3 cited Dyer 264, and Co. 
Litt. 47. a^ The Gates therefore paiTed to Linfield by the 
firft conveyance, and the fecond conveyance of them was 
«ily to make an occafional vote, and was therefore merely 
ct)lourable and void. But as the fame doctrine applies to 
all the fubfequent conveyances which are made in the fame 
form, it follows that the property came to Mr. Dickinfon, 
^nd from the Irwin family to the voter without any fever- 
ance. The fcifin of Lady Iiwin being proved, as to 
part of the property by the payment of rent, fuch as it vva8| 
is in law a feiGn of the whole. 

On the other hand, two objections were taken to the vote j 
TJiat tlje entirety of the burgage had been deftioye4 
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by the cxcq>rion of the Gates r and idly, That the proper^ 
ty was not what is defcribed in the roll of i6i as Beatrix 
Cvnfiahle*s, As to the firfl point, the general doiflrine infift* 
cd upon by the petitioners, was but faintly denied ; a(> 
though Shepherd in his Touchftone, fays, // is fariivKh 
an exception ii void ; feeming to intimate a doubt of the 
vniverfality of the propofition. But it was urged that 
courts of judice always incline to put a con(lru£lioa upon 
deeds v\ hich fiiall give effeifl to every part of them ; and 
that this conftru6iion in the prefent cafe might cafily be 
derived from the apparent intentions of the parties con- 
tracting, and their fubfequent condiid. Linfield, it wai 
faid, might have taken the benefit of avoiding the excep- 
tion ; but he did not do fo, but a6tcd according to the in» 
tention of the grant ; for after he had conveyed to Harvey 
all the property he had from Coe, he accepts from Coe a 
grant of the Gates^ which if they had been formerly granted 
to him, could not have continued to belong to Coe. If this , 
be confidered as an explicit declaration of Linfield^s title, 
it ought to bind thofe who claim under him, and therefore 
the Irwin fajnily can only be faid to have what Harvey 
had, the Gates being derived from Lin(ield, in right of the 
fecond conveyance to Mr. Hurft. Accordingly, the Coud- 
fel for the Sitting Members proceeded to prove the ad yerfe 
jpolfcllion of Mr. Hurfl, by Mr. Medwin, who faid that he 
knew theie Gates which front the Eall-ftreet, and lead to a 
11a lighter- houfe. The whole is now occupied by Philip 
Chaiemorc, from whom he had received an arrear of rent 
for Mr. Hiirft (but fince the eledlion) and had alfo, at 
Chnfemoic's defire, repaired the premifes : the rent is be- 
tween th'rty and forty fliillings a year. It was alfo proved, 
to idcnti y the Ipot, that Groombridge had thefe Gales be^ 
fore Chafcmore. ^ 

As to the other ground of objc<ftibn, it was fiid, that 
this burgage could not be referred to Beatrix Conftable's, 

which 
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' which was in truth the Perrf place for which John Raw- 
linibn voted for the Sitting Members (fee his vote). 
This was denied by the counfel for the petitioners ; and 
it was urged by Mr. Partridge in his reply, as to the firft 
objcdion, that Kurd's deeds ought to have been produced, 
that the Committee might fee whether he claimed rent for 
the Gates, as tenant in fee, or by fome other title. It waf 
alfo obferved, that the receipt of rent after the eledion, waf 
(ufpicious. The vote was decided to be , 

GOOD. 

4. John, Bendy jun, tendered to vote for all that mtf^^ 
fuage or tenement lately rebuilt vjith the barn^ gardens^ is^Cf 
called BoTJZtiKSf lish cb /aid premifes are fituatc^ Isfc^ in tb$ 
Scarf olkes ; and are burgage lands^ held of the borpugh and 
manor of Horjbam by the ancient yearly rent of gne Jbilling and 
fixpence^ conveyed to him on the 7th and 8th of June 1790 
by Lady Irwin for their joint lives. 

Thefe premifes were referred to the tenth and eleventl| 
entries on the roll, under the title Scarfolkes. 

And Ojat the aforefaid Thomas Lyntott liiew/fe holds s 
certain tenement bting rs burgage^ containing one mejfuage^ on^ 
ham^ one fahU^ one garden^ and t/jree acres of land^ with th$ 
appurtenances late BoURNES, by the rent by the year, payable as 
abovcy 1 2d. 

jfnd that the -aforefaid Thomas Maye likewife holds oni 
piece of a garden late parcel of the faid tenement ^ being a portion 
iff a burg(s^e hy tlje rent by they ear y payable as above ^ 6d. 

By a deed to lead the ufes of a fine in 1694, Richard 
King takes an eflate in fee of Bournes (Mary his wife join* 
ing in the conveyance) and (igns a return in 1669. In 1684 
the return is (igned Richard King, fen. and Richard King, 
geoc. ; in 169$, Richard King alfo flgns ; and alfo in i707« 
In 1 7 10 and 14, Thomas King figns ; and in 172 1, convcyt 
to Richard Williamfon for his life, all that mrfuagr^ garden^ 
and backfide called or kno vun by the name of Bournes* In 1 789^ 
by a deed to lead the ufet of a recovery, Richard WJliam- 

foa 
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fon of Horlham, hcllow-tumer, reciting himfelf only iba 
and heir at l.iw^and alio dcvilec in tail general, named in th9 
laft will and teftament of Richard Williamfon late of Hor* 
ffaam, aforelaidy hollow-turner, who uasa nephew and de* 
vifeein tail g' neral of Thomas King late of Horfham aforD* 
faid, h()l:ow-tuiner,deceafcd, conveys all th*]/e tvoo meffuages 
#r tenemena^fomctime since repair ed^ and heretofore one mejfuage, 
tenement, barn^ gardens^ orchards^ landsy and premiftSy with 
their and every of their appurtenances, commonly called or inoivn 
iy the name o f Bournes, £cc. which are burgage lands, held of 
the borough and manor of Horjbam aforefaio, by the yearly rent 
t^ one Jhitling and nine-pence to Richard T toward, to make 
bim tenant to the praecipe ; and as to the premifes, to the 
life and btrhoof of Lady Vif count efs Jrivin, her heirs and 
afligns for evdt-. The recovery was afterwaids fuffere4 
t% above. 

Mr. Ellis defcribed the premifes to confifl of three acres 
beiides the hoiife. He remembered them occupied by 
"U'lUiamfon as the owner, before he fold them to Lady 
Irwin ; but this he collected ( nly from the deeds. He alfo 
remembeied them in the occupation of Williamfon's bro? 
ther ; but he had received no rent for them from the prefect 
tenant, Will'amfon, 

Upon thele facts it was argued againft the vote, that no 
corjieftion was proved between Mary the wife of Richard 
King and the original owner of Bournes. Since :h^t period 
the fimilarity of name was all that could be relied on. But 
fuppofing Thomas King to have had Liutot's cftate in 1714, 
the ded ^tion of title fmce is extremely imperfeft ; for he 
conveys to Williamfon merely a life-eftate, which muft have 
determined long (incc, and cannot be enlarged by the recital 
of a deed in 1789. The wills there recited ought to have 
been produced. The prefumption in favour ot the poffef- 
fion of the Williamlons is therefore dcftroyed by the pror 
du6Uon of the fiift conveyance to them ; and as the rent 

mentioned 
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tnetitKMied tn the recovery is one fhiUing and oinerpence^ 
whereas the original rent was only one (hilling and fix- 
pence, the tenements muft be fuppofed to be different^ 
no addition h.iving been proved to be made to B<)U: ne:. 

But in favour of the vote it was faid, That no objcdioa 
was made to the burgage in 1714, that a variation in the 
rent w as not of itfelf f ufficient to deftr oy a burgage, if the 
unity of the poifeffion has remained. A liability to pay the 
lord's quit-rent is enough ; befides, the Committee ma^r 
prefume that fome other plot of burgage ground may have 
been added to what is defcribed in the two entries on the 
foli, fo as to increafe the rent three-pence : And tlie Wil- 
liamfons being in pofleffiop is frtmajacie cvidcace of th e ^ 
bdk title. Decided 

'-^ GOOD. 

$• Haftings Elwin^i vote was brought forward by the 
petitioners to cut down that of Drm MicM, given for the 
fitting members. He tendered to vote for a burgage tene- 
ment paying a rent of three-pence, fituate in the Scar- 
fblkes, herttofort parcel of a mejfuage or tenement and fremifes, 
commonly called or known by the mime of ^akh house, &c. 
The entry is the fitteenth in that divifion on the roll ; but 
the rent is there fixpence. The burgage, as appeared by 
a prcfentment of the 26th July 1693, read from the book 

. entitled ^vr^i^iVtf«mK/w,&c. was divided into^two parts 
by Thomas White the elder, who conveyed the fouth part 
to John Hargrave in fee ; -and the other to his fon Thomas 

• White, each of them paying three-pence. This alfo ap- 
peared by a marginal note in Mr. Dickmfon*s hand-writing. 
Hargrave figns returns in 1702, 5, and 13. and foon after 
conveys his pait to Arthur Ingram, £fq. who in 1736 con- 
veys to Henry Lord Vifcount Irwin. Lady Irwin's feifin 
was proved by the receipt of rent. The vote was admit- 
ted to be 

BAD. 
6. Samuel 
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6. Satnticl ToovcY claimed to rote for jti? '■K^^^ 
prtemrment v.nth the gar Jem and mffartrmams therrtm belmiimgj 
formerly knrxn hy the name of iheSiAZjgr hj 'T'sh^'/^e'Ttrmmmef 
i^c, being in the S^thJIrectj ifc. v:hich /aid frrmnfes art 
^ttrgage, ^cby the yearly rent of fmer-fenu^ conrcved to him 
by L^Hy Ii win for their joint lircs. The entry to which 
th'ii was referred if the fir(t io South-flreet ; and that Th^ 
mat Shepherd^ Gent, and Maria his wife^ in ri^ht mf her /Ar 
faid Marioy hold to tfjem and the heirs of the /aid I^Iaria^ of the 
faid Lord in free burgage^ one meffuage^ one barn^ one garden^ 
mnd one on hard with the appurtenants^ being a portion of a bttt* 
gage by tl^e rent by the year^ to be paid at the fame feafi^ fmf' 
penee, 

Mr. Ellii fn iti, he had received rent for Lady Irwia. 
Fn>in the l>ook intituled Burgusis^ Manerium^ l^c. two entnei 
were rmrli the fiift in 1650, That N it holas Shepherd 
the fnnic premifei that are delcribed in the roll of 161 1'; 
and (he iecond in 1678, 1'hat John Rowland holds the 
ftn^e, calltui the Star^ and lately purchafeH from Nich. Shepherd* 
The ideniifv of the premil'es was afcertaincd by mefne 
tnnvey:uuc* n hich brought them to the Ii-win family ; 
imly in the c»uiveyancc of 1734. from Mr. Eversfield to the 
H«>n. Arthur Ingram, the word bmvhonfe is fubftiiutcd in 
place ofbttrn^ nnd Mr. Ellis in defciibing the premifes faid, 
they I'tinfirted of a hoiife and other buildings, a brewhoufe . 
and garden j'and that there was an orchard adjoining, which 
he rcii^embered part of the Talbot. This fumifhed the 
counlVI for the lilting members with an objection to the 
entirety of the burgage ; for they denied that the word ap' 
pnrteH^ttkes in the deed to the voter would convey a bam and 
orchnul ; nnd it was not to be prefumv-d iha*t the trees in 
the latter were grubbed up, as that would conftitute wafte 
by tvnuVmg ro dcrtn^y the evidence of the identity of the 
\a\\kI Hut, on the other band, it was infiftcd that the gene- 
nnnie of the Star was a fuilicicnt dcfcription to pafs all 

the 
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the prcfiiifes ; and that it was but a fair prefumpticn, that 
hi the lapfe of time the trees might be cue down or decay^ 
cfpfcially as no account is given of the feverancc of the or- 
chard» that any peifon is entitled to the feparate occupatioa 
of it| or that it exiUs at all. Decided to be 

GOOD. 

7. James Holroyd tendered to vote for- all thai croft and 
pitce or parcil of garden ground^ commonhf catlid^i^c. Patch- 
iNGSy in or near the Eaft'Jireet^ in the occupation of John, 
Taylor* Mr. Ellis defcribed the prcmifes voted for to lie 
between Gilham*s and Hollandfcroft, and to confift of about 
a quarttr of an acre. The 9th entry on the roll in Eaft-' 
llreet to which it was referred, does not fay what it conCils 
of; but a convejrancc in 1 7 1 3, from John Bridger to Rich- 
ard Vincent, defcribes what was formerh Patchings to con- 
tain ly ijlimation two acres j he the fame more or lefs^ Being half 
a Burgage, hy the yearly rent of fixpence, Vincent is preiented 
tt the next court, and figns returns in 17 r 3 and 14. There 
Wat a quedion about his title in 171 but next year he 
conveys to John Middleton the fame premifes ; and in 
1737 J^*'" Middleton and Charles Eversfield convey to 
Henry Lord Irwin along with other prcmifes (in all five 
burgages and a half) two crofts and one garden called Lhiots 
and Patchings, containing by eflimation four acres of l ^nd^ 
more or lefs^ lying and being near the faid tenement called Gih 
ham^s. The variance between the dcfcription of Mr. Ellis 
and of the deeds being infidcd upon, the voce was in the re-^ 
ply admirted to be 

BAD. 

8. Samuel Mealier tendered to vote for all tbofe fevcral 
meffumges or tenements^ backfides^ harns^ and build: tgs^ f ormerly 
part of the Wonder^ or Talbot Inn^ late in the oocupalion of 
Edward Dubhims^ and others. Admitted to be 

BAD. 

• ]f 9. ^dvmi 
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<}. EihvarJ Coles alfo tendered for part of the Talbot ; 
aiid his vote was alfo admitted to be BAD. 

10. iniliam TrowarJ tendered to vote for ail thai uuf" 
fuage or tenement^ harnj huiUittffi^ garden, or char dy hachfiJe 
Wlib the appurunancestfouate^ Isfc, in the Scarfoiics^ near /* tht 
wa^e grotiftd there, commonly called the Green, and hounded eti 
foUoivs : towards the old gaol on the eafi part tJnreof ; and tlx 
tenement or backjidc^ cemmonly called the Neiv Gaol^ on the vjeJL^ 
part thereof. 

Mr. Ellis faid, he has heard the preniifes (which are Ladjr 
* Irwin's) culled ^uellin^^s Moore. There is another Snelling^, 
called IVaterton Snellings. The late ga()l lies between theic. 

Referred to the twenty-fourth cniry under the title Scar- 
lolkes ; and that John Pylfould likew i/e holds one mejfnag^ 
mtid garden^ K\:ith tijt appurtenances called Sncllifigs (in tuciuap 
S N £ I. L 1 N as • Pi I. Ko u L D ) being a portion of a hut gage by ihi 
rent by the year^ at the fame feajl^ 4d. 

In. 1676 James Pilfould covenants to Aand fcil'ed of thefe 
prcmiles to himfLif for life, remainder to his wife, remaio- 
dc** to his hcii j in I'pecial tail, remainder to his heirs wKat- 
focvci. lie appears to i^ive iigncd returns in 167S, 9, 80, 
and 1710 ; anJ ihc tftaic camo by one of liis dau^;!uers to 
Edivt/rd Moore, wIk» iiijned returns in 1734, 32;, nr.d 36,- and 
in 1738 convcyi'd (with the dcfcription 0/ liie deed to the 
\oter) to licnry Lord Irwin in fee. Decided to be 

GOOD. 

11. Poiip JLwplv.ys tendered to vote for all that mrf- 
fui^^*' iT ti'Kfxent and f i fiftift's fortntrly CtilUJ or k^tozv.i by tljg 
n,imes #^*H.\i.i)W\ .n.s and Apsleys or •:•.••>.//. I'^r 

v'\ . as tie jlir:c ;> Jlv}thiffrom the njrlh f.trt ofrvcjAui mff- 
Jl.^t^f iV ,\fh:;i'Kt </.7f//.' .v.'.;/7j, (rV. in tic urfr/Us. 

Ueferrctl to the thiirccnth and foiirteenih eiitrics on the 
roll* vnJer the title Scu foike?. 

^4f:,t Jf.ti: ye at KiTVir:/utrf't,grnf. I: It:'''/? (-olds one mrjjacr^e 
';;7/<. ibe itppurti nance* cuUcd \jh\.\:\\ VN?, hcirg a 

portion 
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porit09 of a hurgnge hy the rent by the year payahleas alove^^dm 
And that the fame John Ravevproft lihei\:ife holds one 
garden, being a portion of a burgage called Apsley*s, by the rent 
fy the year t payable as ab<rj<:^ 3d. 

By a deed in 1654, Matthew Jcwcr and Jon n his wife, 
convey to Micliael WfK)dgUeiii fee all that mef-iaye or teuemeni 
and garden blot ^ with the aftpurtenana's in ihe Scarf dke!,^t\ in their 
mun occupation^ being the fouth part o f a melfuage or tenemoit and 
garden 'which Mi lire fs Ijabel SuHrs, late of H'rjham aforefud, de» 
ceafed, mother of the fold Joan, bought and purchafed of Hall Ra- 
wnfcrofi, and bequeathed to the faid Joan, v;liich faid granted 
^emifes a» e called by the names of Bald^{r^'s and 4t&l*i:L^ Thii 1 
fcutb part was traced to Abraham Newham in 1690, 
who (igned a return in 1695, and whofe name is on the poll 
-of 1714. And in 1720 Abrahaoi Newnham, fon and heir 
of Abraham Newnham, of Horlbam, and Sarah his wifc» 
convey the fame to the Hon. Charles Ingram, the father of 
Charles Lord Vifcount Irwin. 

As to the nori/j part in 1679 {a) William Daniel conveyf 
to John Machell allthat the north end or north part of a mejfuagt 
§r tenementygardenporcftard, and backfide, commonly called or known 
hy (he name of Baldwyn's and Apjley's j as it is now di*vidcd,fcpa- 
rated and feued out from the mejfuage commonly called the fouth 
part. EXCEPT and akuays refe^ved out of this grant all that piece 
nr parcel of ground, containing in length from eaft to iveft 3 rods 
and hfeet of affife, and in breadth from north to fouth 26 feet and 9 
inckesj parcel of the aforefaid garden and backfidc, at the north end- 
thereof. 

Thcfe deeds conveyed only parts of a mefpiage or tenement^ 
but Ralph Joanes, who was called by the peiirioners, fnid, 
that about ten years ago there were tzvo old bcnfcs on 
Baldwyn*s and Apfley's (which lie to the fouth of Bam- 
houie) which he was employed to pull down ; they were 
feparate tenements, and from their appe:\rancc he thought 
they w«rc built at different times ; which imlicated as the 
petitioners argued, that one belonged to each burgpge, and 
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that the boufes n.atked the burgages. Tbey are fcpmtt 
Unementfl now. 

Again (I the vote the counfcl for the fitting nneinbers pro- 
duced a conveyance from WiJiam Daniel to William Anfelli 
dated io 1678, of the part excepted in the deed of 1679, 
^eing the north end of a certain garden or backfide belonging H the 
north part oj a tenement call Baldnyn^s and Apjley^s^ 'which fud 
north part, ^c, is a portion of a burgage and payeih rearlv^^c, four* 
pence. In this deed the rent is apportioned between the 
parties, each of them being to pay two pence. 

They alfo read three entries from the burgage lift, taken 
in 1741 , by which it appeared that the burgage had been 
iplit, and that two pence was paid for what was called 
Bfll(Iwyn*s and Apflcy's ; two-pence for Baldwyn's, aod 
twopence for Apfley's. Before the lad deed and entries 
were read, the counfel for the petitioners infilled that Bald- 
wyn's being to the louth of Apfley*8, Baldwyn's wat dif- 
tin^Uy enough conveyed by the dcfcription of ihtfoutbpart 
of Baidivyn^s and Apjlcy*s\ efpccially as Newnham had 
voted for it in 1695. But not being able to trace the boun* 
dnrics of the two burgages, or to account for the divifion 
of two rents of three-pence each, mentioned in the roll of 
1 6 1 r , into a rent of four pence, and three of tv:o pence ; the 
vote in tl.e reply was but 

SLIGHTLY INSISTED ON. 
xa. William Richwood tendered to vote for part of the 
north part of a meffuage formerly called Baldwyn's and 
Aplley 's. Admitted to be 

BAD. 

13. Ahel Mmrjb alfo tendered to vote for part of the north 
part of Baldwyn's and Apfley's : And his vote was alfo ad- 
mitted to be 

BAD. 

14 and 15. Jofrpb Denaifott tnd Edward Luxford ten- 
dered 
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dercd to vote for parts of Holhook^s in the Scarfolkcs. 
Their votes were admitted to be 

BAD. 

16. yobn MuzzcU tendered to vote for premifes called 
Marchants, or the Bell^ in South-Street, held of the Lord, 
&c. by the rent of two-pence, formerly the eftate of Wil- 
liam Woodman, and having a meifu ige in the occupation 
of Timot hy Shell ey, Efq. on the fouth, and a meffuagc in 
the occupation of Lintott, patten-maker, on the north. 

This was referred to the la ft entry but one in South- 
Street, where Henry Feeft is prefented as holding half a bur- 
gage, rent 6d. 

By the deeds, &c. produced, it appeared that Richard 
Hedger had an eftate named Marcbants, and figned feveral 
rettims between 1669 and 84. In 17 14 Robert Hedger 
(who had alfo (igned returns) conveys part of Marchants, 
or the Belly to William Woodman, who figned a return in 
1721. Woodman had the whole in 1723, and (igned ano- 
ther return in 1727; foon after which he conveyed to 
Richard Worthington, who conveyed to the Hon. Henry 
Ingram. 

The couofel for the petitioners not being able to prove 
by the defcriptions of this eftate, in the feveral deeds they 
produced, that it was the fame as Ferft^s on the roll, the 
vote (notwithftanding that John Muzzel, the father, had 
toted from 1763 to 1783) was admitted to be 

BAD- 

N* B. In a paper intituled Horjbam Court Baron^ loth Jul^ 
1701, there was th^ following entry : ** We alfo prefent that 
•* Robert Hedger is heir at law to Richard Hedger de- 
ceaied, who was a burgefs of the faid oorough, for a cer- 
tain burgage tenure held of the faid borough by the 
••yearly rent of two pence \ hut we eann§t particular iy defer ihe 
'• thf ytfiii^^prefent in court, admitted and fwore fealty." 
There is alfo an entry to this effect, in the 18 vol. Joum. 

G 1 As 
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Js the difcujjion of the following burgage was much ImpR* 
catedwlth that claimed by ^YuldXtion Onflowe, 
1 Jhall now confider them together. 

17. Charles Smith o/Hcr/ham tendered to vote in right of 
0II thai mejfuage or tenement^ *Lvieh the garden^ orchard^ and 
hackjide thereunto belongings called by the name ^Smallwells (in 
the map Snelling's Stone) lying in the Scarf olkes^ being 
half a burgage f held of the Lord^ t^c.by the yearly rent of fix* 
fence^ ivhich formerly "Mere in tlje tenure of Philip Holland and 
Henry Gravelly, 
^ This burgage was traced up to the 23 Hen. VI. Anno 
1444, when four perfons who are there mentioned, grant 
by indenture to Richard SmallwcU, and Matilda his wife, 
mnum tenetnentum cum gardino adjacente cum pertinent^ fuis i> 
burgo de Horjham^ fituat* inter tenement* lfilliD*ni ex partibus of- 
tident* et boreat^ et ienemenV JValteri Hokkcndens ex parte oriental , 
4t regiam aream apud boleplace ex parte aujhali\ which tcDC* 
ment they lately had by the gift and feoffment of WilHam 
Snellinge. The grant is for the life of the longell liver, re- 
mainder in tail to Richard Snellinge fon of William, remain^ 
der to John Snellinge, his heirs and affigns for ever. In 
1586, Henry Snelling conveyed to Richard Heyburn infee^ 
all that, &c. called Snelling Syjituafe between a tenement, and land 
•f William Hurft, called OkendenSf on the parts of the Weft and Nortk^ 
mtd the tenement of William Greenfield on the Eaft, and a "jocant 
plot of ground called Bull Place^ on the South. 

By a deed poll of feoffment with liver}- of feifin indorfcd, 
in 1606, Robert Stone conveys to his fon Henry, SnelUngf 
IS above dcfcribcd, reciting that he had purchafcd the fame 
Irom Richard Heyburn, 

2\. Entry on the roll of r6i title Scarfolkes. jind that 
Henry St09i likewifie koUis to him and his heirs, of the Lord afirefi»id. 
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, mi meffita^e, one ganUn and backfide^ late SnellingSf being half a 
Surgage by the rent by the year^ ^c. Jixpcnce, 

111 161 3, Henry Stone conveys to William Puttockin fee. 

And in 1613 Puttock's executors, reciting that he died, 
ieifed in fee of two tenements and gardens with the afpurte^ 
nances called SnellingSy fometimes Smallivells , lyings fiifr. between the 
tenements and croft of land belonging to John Nve gent, called 
Grandford'5, late HurJ}*s» on the partoj the IVefl and North, IVilliam 
GreenfieUts on the Eaji, and Bull Place on the South, and had be- 
queathed that the fame fliould be fold, &c. ; convey the 
faid premiies to Ralph Heathy and also in confideration of 
lol. cill fuch inter eft and term of years which they have yet to come 
as executors of the /aid will, of ami in a certain piece of ground^ 
containing by eftimation 59 feet in length and 27 in breadth, which 
one John Leigh by his indenture, dated the 6th of July, 16 James L 
did demife and grant unto the faid kTilliam Puttockfor the term of 
^\ years. 

In 1626, Nicholas, fon of Ralph Heathy conveys Snellings^ 
{bmetimes Smallwells, to Peter Watcrton, who by a deed of 
the 20th Auguft, 1674, appeared to have fold the premiies, 
defcribed as cdl that meffuage or tenement, garden, and backfide, 
formerly tufo tenements, commonly called Snellings, fometimes Small" 
wlls^ to John Waterton, who mortgaged them to Peter. 

In 1740, William Waterton, heir at law of Thomas Wa- 
terton, and the executors of the fame Thomas Waterton, re- 
citing bis will, convey to Henry Lord Vifcount Irwin all 
that PART of a mcffuage or tenementj^ garden, and backfide, toge- 
ther whh the vote and other the privileges and appurtenances to the 
fame belonging, being burgage tenure, commonly called or known by 
the maau of the Snellings, fometimes Smallwells, or by vdiatforuer 
other name, ^c. which was the eflate of the faidthomas IVaterton at 
the time of his deceafe, in the tenure of Philip Holland and Henry 
Gravelly. 

The nan^ of Thomas Waterton appears on the poll of 
1 7 14. From this evidence it was argued by the counfcl for 
the petitioners, that the entire burgage of Smallwells^ or 
G 3 SneUingSf 
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Snellings^ had been clearly traced to the Irwin family, an^ 
that the piece ol giound 59 feet by 27, was fomcthing ex- 
trinfic and not a burgage ; a prefumption which they faid 
was coirohorated by this circumftance, that the name of 
Otifltvj^ though the family is confiderablc, does not appear 
on the poll of 1714. They accounted for the^/ir/ of the te- 
nement conveyed in the lad deed, by fnppofing that the 
old houfes had fallen dov\n, that one was built which ex- 
tended beyond the limits of the burgage, and that only that 
part was conveyed to which the vote was annexed. 

On the other hand, the counfel for the lilting memberi 
denied that the whole of Snellings or Smalhvells belonged to 
Lady Irwm, relying on the conveyance in 1740 of partoi t 
mefliiage.&c. 'with the votCy which they faid betrayed the un- 
der ft anding of the parties that the whole was not conveyed. 
Having thus attempted to invalidate the vote of CharlesSmitLt 
they proceeded to cftablifh that oi MMhton On/hwe^bf 
proving that his burgage was diftin(fl from Snellings. They 
referred it to the twenty-third entry in Scarl'olkes (the next 
but one to that of Henry Stone) which defctibes the hold? 
ing of Thomas Pauhinge^ and read the two entries and the 
leale, which here follow, to lliew that the Watertons had 
the fee of S^elUngs^ and took a leafe of Patcbinge^s burgage 
from I he Onllowe's in 1699. They alio accounted for Da- 
niel Onflow, fon of Richard, not voting in 1 7 1 4, by proving 
that he was not then of ^.ge. 

Roll 161 1. -WiAfl/ Thomas Patchinge likrwife JhoUs 
ene curt lage imdofeJ with palesf l*^e Penny codes, lyit^ towards 
tke ii fortjMii 6irrgi^f of WiUiium GnenfieU oh tfu eaft ^tirtj and to 
tkf ttHi mrnt of the ajorrjiud Hettry Stone on the fouth-weft and north 
/.iris ; the fiUne eartihge being a portion of a burgi^e by the rent 
h th.\uar^ lU the f*mf feaj, i6m 

*• Burg' ct Mancr." 16 OcV. 1650. And that FeterU'ater^ 
t: n UktT^ife koUtth one neffnage^ one garden, and backfide^ late 
SncUittj^, hting half abxrg.i^e, and pajtth therefor' jearfy /x^ 

" Rental 
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Rental 1686-" John Walerton hoUs^ as abowfaid^a meffnagi 
€aUed Snellings in Borjhani, kite Peter lVat€rtoii*s, being half a bur» 
gogc^ and payelh therefor yearly fixpence, 

Leale, loth November, 1699. Richard Ownflow of 
Waniham demifes to John Waterton of Horfliam, currier, 
for 1 000 yean, all that piece, or pat eel of land, containing ly eflimation^ 
in length 50 and 9 ftety and in breadth 20 and 7 feet, with the ap- 
purtenances i tvhich foid piece or parcel of land is accounted one half 
burg age (zj^ being burgage tenure of the borough of Horjham, lind 
faying yearly ^ by reafon thereof fixpence : and late was inclofed 
wit!un the backfde of Peter IVaicrton of Horlham aforefaid, and is 
bounded on the north and zucfl parts by the garden of the faid Peter 
Waterton, and by the now duuelltng-houfe ojthe faid Peter Waterton 
on the highway on the fouth, and by certain lands called OcJten- 
denSf late the gaol, n^u/ in the occupation of Richard Luc kins on the 
eafl ; and which faid parcel of land is now in the occupation of the 
faid John Walerton or his ajftgns ; paying to the faid Richard Onf» 
hWf his heirs and affij^ns^ at his dwelling-houfe at Warnham^ the 
yearly rent oj onejkilling and fixpence. 

In April 1791, Thomas Waterton, in confideration of 
three guineas, furrendered to Middleton Onflow, only fon 
of Denzil, the leafe of the premifes deicribed in the lad deed. 

Thefe fadts (excepting the above furrender) were pre- 
fented by the homage in 1788, and Middleton Onflow, 
£fq. was thereupon admitted a burgefs of the borough. 

(a) One half burgage, Sff.] This is clearly a mlfrecital of the Icafc. 
The Wiiertons polpj'iing duellings in fee, and Patchings by leifc (of 
which Puttock end his execotors had a prior term) togctht-r wiih the in- 
confiftent eridcncc of Thomas Waterton,wa8 the origin offome confbHon 
in iaveftigating ihcfc two bargagei, which was increafed by the leaf.* of 
l699,dciicnbing Patchings as half a burgage, paying fixpence rent (the de» 
criptioQ of Snellings); whereas Patchings is dcftnbcd in the furvey of 
161 1 as a portion held by the rent of two-pence. But the boundaries in 
that leaie agreeing fo well with ihofc kid down in the furvey, feem to 
afcertain the local fuuation and identity of this froall . burgage, and to 
prore that it was entirely diftinA from the Snellings which afterwards 
came to Stone. 

G 4 Mr, 
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Mr. Mcdwifi acknowledged that it did not appear that 
either Richard or Dcnzil Onilow were admitted to thit 
burgage. 

The coiinfel for the petitioners denied the fcifin of Mr. 
Onflow of this fnal! burgage ; and to difprove it, called 
Thomas Watertan^ who jjave a very confiifcd evidence.— He 
faid his father was in poflcfTion of it, and paid no rent bc- 
caufc it wai his own ; but acknowledged afterwards that be 
bad heard Mr. Ot^flowe threaten to diftrain if the rent wa§ 
not paid ; that it wa<? paid, and a receipt given. Ho himfclf 
had never been m poUciiion, but had paid rent for it (which 
was proved by u receipt dated 1783) bccaiirc Mr. Onflowe 
proniifcd he fliould have it from fcaft to fea(l. He only 
claimed this fnwill piece of ground, which at one time he 
called SncUings,otlKrwiie Siuallwells, and at another part of 
Snellinga, although at other times he faid it was fen^d otf 
and fcpaiate from Snellings : He thought he was intitlcd 
to it by the Icafc, which he found amongft his fathcr*t pa- 
pers ; he faid, he and his mother were difpoflclTed of it by 
arbitrary power, and that it was fold in a clandedine man* 
ner by an old lawyer at Guildford. One Cooper had been in 
poflcflion of it about forty ye ir?, and under him one Tbtrw 
tan : he had not received rent from either. He accompa- 
nied Mr. Onflowe, about fifteen years ago, to demand rent 
both of Cooper and Thornton, but they rcfufed to pay any. 

It was therefore argued for the petitioners, that the ad- 
million of Middleton Onflowe, and the payment of rent by 
Waterti^n, were contrived merely for election purpofei. 
That Cooper by his refnfal to pay rent had an adverie pot 
feflion, which enabled him to take advantage of the lapie of 
time ; and that the Downton Committee had decided, That 
a poflTeiTion which would bar an ejeftment would fupport a 
vote. They faid the arbitrary power, of which Waterton 

complained^ 
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complained, was probably the flaves and knivts of a decla- 
ration in ejedment ; fo that his title was as bad as his pof< 
leffion. 

On the other hand it was argued, that the vote did not 
depend on the occupation of the property, but on the inhe- 
ritance of the fee. That Mr. Onflowe had done all he could, 
by claiming and receiving his rent (fmall as it was) from 
the IcflTec ; as he could not bring an a<^ion for the rent 
agaii^d Cooper^ except the whole term had been a/Iigned to 
him, which did not appear to be the cafe. It was alfo faid 
that a quo warranto fliould have been applied for, as the 
voter had been admitted into a corporate office. 

No cxprefs determination of the Committee, as to the 
vote of Mtddkton Onjloiv, appears on the minutes ; but 
many of the members declared, that the adverfe pofTeffion of 
Thornton and Cooper was fuch as to deftroy the vote. I 
have therefore confidered it as bad in the ftatement of thd 
numbers, page 34. 

The vote of Charks Smith was decided to be 

GOOD. 

iS. John Ireland ttnAtrt6 to vote for all that field, croft, or clofe of 
lands being part oj certain lands and hereditaments in Horjham^ 
-<alUd Grandfords, Ockendens, and Ma fcedVs Garden, and called or 
kntmn hy the name of the Hop Garden, containing by eft i mat ion, three 
acres, more or lefs, in the occupation of Libitcer, now oj Richard 
Williao»r«m. 

This was referred to the nineteenth entry on the roll. 
And that John Nye, gent, holds to him and his heirs, ^c. a certain 
tenement, Being one entire lur^a^e, containing by eflimation four 
acres of land, ivith iht: appurtenances in two crofts called OcKLS - 
DENS, one having a certain narrow way, being a wai tie-way (in 
the Latin una cum vinella J Uoiiiyig from the King*s higlrjjay there 
into the faid croft, by the rent, &*f . 1 id. 

Mr. Ellis laid he had always remembered a wain-way 
from thcfe premifes, which were called the Hop Garden, 
into the Scarfolkes. Several deeds were read to prove the 
idcfitity of the burgage ; but Mr. Mills in fumming up for 

the 
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the fitting members wat ftopr, by tbc Comiriftcc obfaring 
that befides the Tara':cc in the qoanciry of the land, the 
wain-wair, which was part of the ancient burgage, was not 
included in tbc conve}-ance to the Toter. And in the reply 
tbc Tote was but 

FAINTLY IXSIbTED ON. 

1^ Samttfl Roierti tendered to voie./ar a piece grommd^ being 
mm mckard adjcimij^ to tU dweliiKg-kouje^ Jormerlj of Hem/y Bill, 
im Ea/t-Streetf ^c, called Broadbriit^ei, 

This was referred to the fourth entry on the roll, where 
Birnuet is (kated to hold a wujfmage^ back fide, and garden in 
£ail-(lreet, rent four- pence. By enu ies in the book, intitu- 
led Burg, et V tfjr. it appeared that ^!atthew White had this 
cftate, rent four-pence, in 1680 from William Mill, who the 
year before purchafed from Philip Chalemore. But the 
conveyance to Lord Irwin in 174S, was only of an Tcbari^ 
being parcel of a mejfuage^ KSfc. remt two- pence. The YOIC 
was 

NOT INSISTED ON. 

ao. John Crajg tendered to vote for t^yj acres 0} land^ being ax 
entire burgage, in NortA-Sireet, in the occupation of WiUium Ellis ^ 
Efq, iaie the eftate for life of Geo. if^alier, Efq, 

Referred to the fifth entry in North-Street, where Slater is 
faid to hold the George, lace Bottinge's. But this entry 
defcriblng the burgage to be a melTuage with bams, &c. and 
four acret of land, and a deed of feoffment with livery of 
fcifin in 1555* from Thomas Broadbridge to John Botting, 
defcribing it atfo to contain a mefiuage, &c. and four ayes, 
the vote was admitted to be 

BAD. 

SITTING MEMBERS POLL. 
11. MiMcton Onjlowe voted for Patchings, as dcfcribed 
in the twenty-third entry of the roll in Scarfolles. An ac- 
count of the title is given under the vote oi Charles Smith. 

BAD. 

22. Edward Sudman had a conveyance from Sir Henry 
Fletcher in 1788, of all ibai mejuage and garden fiiuate in 

Vorth^ 
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Vvrlh'ftreetf fsfc. formerly the eflate of Rtchard Lintottf Efq. and 
mow in the occupation of the RfvJ. Mr, Tredcroftf being one entire 
burgage. &c. by the rent of oneJhiUing faj ito which delcriptioa 
his admiifioD corrcfponded. 

Referred to the lad entry in Sczrfolkes, €ind that John Paiu 
eras likewife hold: one mtjfuage and garden ^ with the appurtenam^ 
ces^ being half a bur^i^e, late parcel of Butler* s aforefaid^ by the 
rent by tht year, &c, 6d, 

Prcfcntment 1 5th 0£t. 1650, that the fame John Lintott like-^ 
Vfife holdeth one mejfuage and garden^ with the appurtenants, being 
half a burgage, late parcel of Butler's aforefaid, by theyearly rent 
of fix pence, 

John» Richard, and Henry Lintott appeared to have figncd 
many ritums fronn 1661 to 1749 ; and it appeared by the 
*• general burgage lift" that Henr>' Lintott hadfuccceded 
Richard in half a burgage^ called part of Butler'* s* 

Mr- Hurft laid, he remembered Mrs. Cheynel, who was 
.his godmother, occupying a houlc, coach-houfe, flable, gar- 
den, and two fields, about an acre each. The fields adjoin 
on the north to Brewhoiife Mead (which he apprehended 
to be part of the Gaol Lands) ; and on the weft to part of 
Mr. Smith's Paddock, which he alfo confidered as part of 
the Gaol Lands. Mrs. Cheynell's premifcs were before oc- 
cupied by Bernard Lintott, who, he h.id heard, pulled down 
fomehoufes which ftood where Mi- Trcdcroft's coach- 
houfe and ftable now (land. He always underftood that 
thcfc premiles were of burgage tenure ; and confidering 
their fituation and the courl'e the jury took in making their 
prefentments in 161 1, concluded they were the burgage 
defcribed in the roll^as belonging to Pancras. He faid the 
jury muft have come from the Red Lion at the fouth end of 
Scarfolkes, and have proceeded northwards to Barnhouie 

(a) This recital of the rent (eems to hsTe heen taken from the rental 
of 1686 ; which it has been obierTed incrcafci the amooat of the rents, 
ice Bachelor icniorj voce 33. 

OA 
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on the ireft fide of the (Irect. They then appear to hive 
trofled the road at Beanbridge, and entering Mr. Smtth*f 
paddock, to have taken Poilardicroft, or Watering-^xHid 
field, and to have returned on the eaft fide of the road to 
the twenty acres called the GaoUhoufe and Land ; and 
\My to have prefented the burgage in qucftion. 

The fame premiiet were conreyed with a larger defcrip* 
tion to Bachelor, fen, as appeared on the production of hii 
deeds* Bachelor fenior^s vote was afterwards abandoned ; 
but the counfel for the petitioners infifted, that the commit- 
tee, being in poiTeflion of his deeds, ought to give them 
their legal effect ; in which cafe the burgage would appear 
to be bifeftcd. As the committee feemed to be clearly 
of this opinion* I have confidered the vote of Stedman to be 

BAD. 

13. William Lamb voted under a conveyance fropi Sir 
Henry Fletcher of all that croft of land lying next to Beanbridge, 
containing by ejlimation two acres called Steedscroft, being* 
half a burgage rcnt^fixptnce, 

Refcrrcil 10 the fevcntccnth entry in ScarfolVes ; and that John 
Lvntott, the fon of Kichoa d Lyntoit deceafedy Ukewife holds one craft 
cf liind next to Beanbridge ront dining two acres ^ with the appurte^ 
nances y called Steed fcroft, being half a burgage, by the rent by the 
fear 6d. 

A fimilar entry was read from the book intitled, " Bar* 
gus et Manerium," of the 15th OClober 1650, which had 
the following marginal note : Now in Mr. Wicker's 
Park.'* 

By original returns, John Lintott appeared to have figned 
in 1661, 78, 79, 80, and 89. 

Richard Lintott (igned in 169$', 1700, 1702, 7 and 8; 
And in 1710 conveyed to Henry Groombridge all that croft 
of land with the appurtenances, commonly called or known 
by the name of Steedicroft, containing by eiUmation two 
acres niore or Icfs, being burgage-land, held by the yearly 
rent of fixpence j and now in the pofleffion erf John Wicker, 

£fq. 
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Efq. and lying near Beanbridge, anei bounded as jollmveth ; that 
is to Jay^ on the ivefi to thrs^ren^s /t/gkzuay, leading from ikrjham^ 
borough to the bcmling-gmn \ on the fouth to the lands of John 
£*vrrfftt, Efq, ; on the north to lands ♦/ Arthur RcrjuUind, Gent. % > 
mnd en the eafl to other lands of the /aid Richard Untott ; the 
conveyance was by leafe and releafe, the Icafe only wat 
produced, but it appeared that Groombridge's purchafo ' 
was prelented at a court baron> held 28th Aug. 17x0 ; and 
be ligned a return in and twice in 1727* On the 

4th of Aug. 17x0, he conveyed the premifes by Icafc to 
Richard Lintott for ninety-nine years, determinable on hit 
death, by the fame defcription and boundaries. 

By theaffignment of a leafe in 175X of Pollardfcroft from 
Sophia Evcrsfield to John Wicker, it appeared that the 
laiKls of John Lintott, afterwards of Barnard Untott ^ and fince of 
Henry Untott^ were on the fouth of Pollardfcroft. 

From the burgage lift of 1 741, the two following en- 
tries were read : 24 Item, " Rowlands (a) —Edward Dick- 
infon, Efq. Pollardfcroft, or H. Groombridge, Watering- 
pond-ficld.'* 25th Item, Richard Luthin (a) — \l, 
Lintott, Efq. Stcedfcroft half a burgage — Beanbridge, 6d.'' 
It was admitted that the prefent Lady Fletcher was the 
only daughter and heircfs of Henry Liiiiott, Efq. 

Mr. Hurft faid, he apprehended that theftream which runf 
under Beanbridge paifes through Steedfcroft; that it was the 
next to the bridge and to Pollardfcroft ; and that Dennifcroft 
by to the fouth. He did not pr etend to know it by meet » 
and bounds^ but had coUei^ed his information from the re- 
cords of the borough. He had alfo underftood from hit 
fiither, that Rowland's lands lay to the north of Steedf- 
croft. His father rented Dcnifcroft (which be imagined 
to contain two acres) of Lord Irwin, at the time that Mr. 
Wicker occupied the Und adjoining. This, his father told 
bim WM Lintotts, which he remembered from a circum- 

(a) The old name. 
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fiance which he mentioned of cattle breaking from the ond 
indolurc to the other. Decided to be GOOD. 

14. JoAn Rctzvlinfon had a conveyance from Mr.Hurll of all thoft 
four federal mejfua^fs or tenements ^ with the ^einUns^ yanis, back- 
files ^ and appttrte nances thereunto belonging, lying an4 bang in the 
North'ftreet , no^v in the fever al ocrxpations of thomus Jones ^ Eli' 
Kobeih Terry, EJ'zvard Clarke, attd IVilliam Potter , all which /aid 
fremifes were heretofore the eft ate and inheritance of Edward" Bwr' 
mell, decea fcdi and by him fold and conveyed to Henry Grijftkrf 
Horjham, mercer, deceafed, who in his life -time fettled the fame 
mpOK his fon, IVillium Griffith, as a/pears in and by the laft will 
matl teflamcnt of the faid Henry Griffith, bearing date the i^k 
March i-j^d, and were granted and LOfr*,'tyed by the faid William 
Griffith and K nry Griffith of llorjham aforefaid, mercer ^ unto the 
faid Robert llurfl and his heirs, by indentures of leafe and releafif 
ieaiing date 28M and i^th Aug, 1788; and which faid premifm 
ewe burgage tenure, and held of the lord of the faid borough 
Harfiam, by the yearly rent of fx pence. 

Referred to the holding of Beatrix Cvnftable in Eaft- 
ftrect, which was Hiid by the counfel for the petitioners to 
be Coe*s^ but by the counfel for the Sitting Members to be 
Perry Place, which was proved to be in the occupation 
of the pcribns mentioned in the deed by Richard Carpen- 
ter.- The en tn* is, And that BaUrix ConfiaLle Ukewife hoUls one 
fneffuage and haclf.ie, garden, and or i hard, h eftimation one acre 9 
with the appurtenanc es, being one entire burgage, by the rent by the 
year, &ff . i id. 

In the book, intituled " Burgus & Mancrium, &c. there 
was the following cntrj' of the i6th Ocl. i6(;o.- And that 
likr:i'ife L:a v Coe holdeth one meffuage, garden, backfide, and one 
croft of land, continuing one acre, called Perry Place, being an en^ 
tire burgage, by tiie rent by the year, to be paid as aforefaid, twelve' 
pence. 

By a deed of feoffment with liver}* of feifin indorfed 3d 
March 1657, William Cce of Cliftbrd's Inn, conveys to 
Wm. Jendcn in fee, in confideration of Sol. Ail that meffut^e 
$r tenement, garden, orchard, and clofe of land thereunto adjoin' 
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ingf with the appurtenances^ containing in the whole by eftimatioJt 
kidfan acre^ more or lefs^ commonly called Perry Place, fituate ojt 
the eafi-fide of the ftreety commonly called the Worih-fireet^ between 
the land! of John Michel, Gent, heretofore Robert TredcroftSy od the 
north and eafl ; and the lands of Brian Foyce on the fouth^ being rr- 
putcd a nuhole burgage of the borough of Horjham, and paying 
t'wel've'pence rent by the year, 

William Jenden (igned returns in 1661 and 69 ; and by 
a fimilar mode of conveyance in 1673, granted the fame 
premifes in fee to 7?iomas Smithy defcribing thtrm as fituate 
between the lands and tenements^ late of Henry Nye, Gent, deceafed, 
and formerly of John Michel; Gent, lying on the north and eafl» 
*the lands formerly of Brian Foyce, and now or late of Richard 
Barnard, lying on the fouth ; and the higlrway leading front the 
market-place of Uorjham to Rovgheye, lying on the wefi. 

In 1679, Thomas Smith, by Icafc and releafe, convcyt 
the fame premif<^8 by the fame defcription to Matthew tf^hite, 
who figned returns in 1679 farther account 

was given of the burgage till 1728, when Ethvard Bumell 
(whofc name appeared on the poll of 17 14 as voting for 
Mr. Charles Eversfietd and the Hon. Arthur Ingram) by 
leafe and releafe, reciting that he had purchafed the pre- 
mifes above defcribed of Robert Gardener (who figned returns 
in 1721 and 27) fettles the fame (in truil) upon Henry and 
Elizabeth Griffith, who was one of his daughters, for their 
lives* and the life of the furvivor ; remainder to William 
Gri&th, one of their fons, remainder to Henry Griffith, his 
heirs and alligns, for ever. 

Henry Griffith figned returns in 173 and 36, and Wil- 
liam Griffith in 1761 ; and in 1788 William Griffith and 
his brother Henry Griffith, el deft fon and heir at law of 
Henry Griffith, convey to Mr. Hiirft the premifes as de- 
fcribed in the conveyance from Mr. Hurft to the voter, and 
a fine was levied thereof. 

There was an intermediate conveyance from Mr. Hurft 
to Mr. White in 1788, who in 1789 re-conveyed. 

Mr. 
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Mr. Med win proved the execution of the deeds by Mr. 
Hurd, and the receipt of rent for him ; but on a fubic- 
quftit day the tounlel for the petitioners read an ^ntry 
from the book, ** Burgus & Manerium," dated the 5th 
0<5t. 1683, MatthnvlfOiite, ivho heU a mejuage and garden^ 
with a croft of land^ called Perry Ploi C^ had aliened ^hejneJIui^e 
wtd garden to R^Urt Gardener 'who was admi::edf and the rent 
portioned, Jixfence, This fevei ance not being accounted for, 
the vote was given up, as 

BAD. 

15. *I%omas Griffith voted in right of all thai mejfue^e^witk 
the garden^ by eflimation one rood of land in the North-ftreei^ 
tsfc, now in the tenure of William Weller or his under-tenants ; aU 
which previifes were heretofore the eflate caid inheritance of Henry 
Griffith f late of Horjkam^ mercer ^ deceafed j and after his deaik^ 
flarry Griffith, his eldefl fon, was admitted a burgefs of the faid bo* 
rough in right thereof at a court baron held on the i-jth June 1747. 
7he fame being burgage tenure^ and holden of the lord at the rent of 
fix pence ^ 

Thefe prcmifes were conveyed to the voter by Robert 
Hurft, Efq* to whom they were conveyed in 1788, by 
William Weller. Mr, Ellis faid, they lay to the north- 
eaft of Perry Place 5 they were not referred to any entry 
on the roll for a feoffment with livery of feifin, being* 
proved from William Weller to Mr. Ellis of a Aip of 
ground, forty-four feet by five, occupied together with the 
other premifes by Weller, and now inclofed in Mr. EUis'f 
garden, the vote was necefiariiy admitted to be 

BAD. 

26. Jatnes Waller voted for part of Holbrooks. Admitted 
to be 

BAD, 

27. Charks Smith of London voted in confequence of hit 
admiflion to part of the Wonder, or falhot Inn \ and his vote 
t^as admitted to be 

BAD. 
a8. Richard 
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48. Richard Collins alfo voted for part of the Talbot, 
and his vote was alfo admitted to be 

BAD. 

29. George Phillips^ had a conveyance dated in May 
1790 from Mr. Hurll, of all that piece or parcel of burgage^ 
^ound^ being an orchard^ fituate in the Eajl-Jlreet^ fe*r. in tl?t 
occupation of Henry Cook^ heretofore the efl ate of Samuel Ifhite^ 
Gento bring burgage tenure holden of the Lord, Is^c.iy the yearly 
rent of tivo-pence. In confeqiience of this Icafe the voter 
had been admitted at tlx fpecial court baron, holden on the 
17th and 1 8th of May 1790. William Hl?ite^% conveyance 
to Mr. Huril in 1789 was produced, and recite*!, That the 
above premiies were heretofore the efiate and inheritance of 
Samuel Wbite^ Gent, and upon his dcceafe defcended and came 
tp Thomas IVhite^ his coufin and heir at laiv^ who was the 
iraudfather of William HlMe, father of William ff'hite^ party 
to the deed. 

At a court baron, holden 25th Aug, 1788, the homage 
prefented. That it appeared to them from a rental of this bo- 
rough in the jear i6S6y that Samuel Whitey Gent, held freest 
to him and his heirs of the Lord of this borough as of the fame 
borough, by fealty, fuit of court, relief, and the yearly rent of 
two-pence, the fame premifes as above defcribed ; where- 
upon the faid William White, being prefent in court, was 
admitted a burgefs, paid relief, and did homage. Mr. 
Medwin, however, acknowledged that he did not recollect 
that there were other admiffions of perfons of the name of 
White in the court-books, prior to the year 1 788 ; and Mr, 
Ellis faid^ he had never known any one claim to vote for 
this burgage, but had never known a contelled ele^ion. 
The vote was afterwards admitted to be 

BAD. 

30. Z>r«u ^DcM voted for the whole of Barn house, 
conveyed to him by Mr. Hurft, who in 1789, purchafed 
from William White, who took by the will of the Reverend 
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Thomas White in 1788, all that hurs;age mcffuagty cd^ti 
Barnhjufe, [iturJe in the Scarefolkes^ rent fixtence. But a di- 
vifion of this property having been proved in difcuffing the 
vote of Haftings Elwin (Ice ante) the vote was admitted 
to be 

BAD. 

31. Pftfr Ducanf^ Efq. voted for premifes conveyed to 
him in 1773 ^^an^^el Shiickford, devifee of Tinriothy 
Shelley, Efq. faid to be Rowland \Vood*s, (ipce Shep- 
herd's, defcribed by the ninth entry in South- ft reet. Mux* 
xePs property was faid to be fitiiated herealx)iits ; but the 
deeds being referred to the agents, the vote was afterwards 
admitted to be 

GOOD. 

32. The RciyeretidjnUiam S?mth 7>f Thakeham, voted ill 
right of a conveyance from Mr. Hiirft to him in 1788, ofatt 
that ptrffuagr, trnrvtcnty or inn, ht(nvfi //y thr fyn of the CroWnj 
an J iilfo all that little mtjfuage or tniemntt adjoining the foutk 
fiJ.r thereof y avd no^M /.t/V/ to and otctipied thcre^^vith^ together 
nviili t/jf l/(icUi,L'Sy hre^ivhouffy yards ^ and other buildings thereto U" 
iongir.g ; and uj'j all tiicit fiahlc and loft ovrr the fame^ called the 
Vf'pcr Ul ible ; and uij'/ tluU Utile nectjf^vy-hnujr in the \ or d^ ad" 
joining I er lain pnniijCi laic in th." occupation ofUlUiamJameSf and 
Mozu of John Tii} lor; and alfo all that part of the yard in a dired 
line from tiif fouth end of the ivcll luhich iml'jfcs the y cud, late in 
ike occitp iiion of IVilliam ELike, and now of George Mar/hal Clerk, 
to the foul h end of tU faid jlablc, called the Upper Stable-, all ivhieh 
faid / rr r:if s arc tngrther i ailed the Crr/ivn Inn, in the South-fir eet 
of the f'cr'jugh of Hjr/ham aforcfaid, and were late in the fever al 
occupations of John Ihovias and the widozv Stanford, but now tf 
John IVickcns ; ami alfo, all that mrffuage or tenement, back fide and 
premifes, fituate near and luijointng to the faid Crown Inn on the 
fouth fide ther. of and nfnv in the tenure or occupation of the faid 
George Mar /hall Clerk, his umier tenants or ajftgns \ and alfp all 
that mrjfuage or tenement, Jhopy gar den ^ ft able, backfide, warchoufe, 
and premifes, fiiuate in the Weft- fir ect of the borough of Uurjkam 
afore/aid^ in the tenure of Marj Somerfct and of John Lanham ; alt 
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»w/iiili meffuc^e or Unemeni are of burgage tenure ^ being one whole 
<jknd entire burgage ^ rent ojie JI: 'ilUng, 

Thcfe prcmiles were referred to the lad entry on the roll 
in South-ftrcct : and thai Arthur Woodgate Uktwife 
holds one mejfuage <ivith a barn, haclJiJe and garden^ to tin fame 
adjoining^ VL'ith the appurtenances late Allen's, and formerly 
Holbrookes, being one entire burgage, by the rent by the year^ 
tsfc, tivelve^pence^ In the book intituled, Burgus et Mane* 
rium^ isfc, there w;;s an entry of the 1 5th 0£ts 1650, That 
John Woodgate, Gent, holds the fame premifes, being one 
entire burgage by the rent ^ is^cfixpence ; after which, but in a 
different hand, there is the follov. in addition, " Qe. twelve- 
pence and in the margin, " Now Thojuas Somcrfct^ the 
Cro^zvn.^ 

John Woodgate figns returns in 166 1 and 69 ; and in 
the laft mentioned book there is a prefentment, 31ft July 
1668, of the death of John, and the fucctifion of his fon and 
heir of the fan:>c name, aged fifteen, with the following 
entry in the margin, " Jllen, Zouthjireet^ a wh k burgage^ 
now Tfjomas Somerfet.^ 

In 1684, John Woodgate conveys in general words, 
idl thofe fever al meffuages or tenements^ in the occupation of 
John Undcrii ood and If^tUiam Bur r age ^ to John Somerftt, and Leah 
his wife, and their heirs and a^fgyts for e*ier. And an entry was 
read from a rental 1686, Th^iX. John Sonurfet holds as afore faid^ 
<a meffuage, bar 71^ garden , and yard ^ Jit u ate lying and being in 
Morjham^ formerly WXcn'Sy and fince Somcrfci's farhcr's, being one 
entire burgage, and puyeth therefor yearly ^ one fJiilling. 

Tbcfc premifes by deeds, original returns and prefent- 
menrs, were traced to Mr. Hurfiy for whom Mr. Medwin 
faid, he had received rent. They conlift of three mef- 
fuages, a grocer's (liop, {lables, a >ard, out-h<nifes, and a 
garden ; :md are well known by the name of Somcrfct*s, A 
marginal note to the furvey of 1650, fays. That Allen's, 
mvj Somerfct's, is the Crown. This vote was decided to be 

GOOD. 

H 1 The 
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The counfel for the petitioners objeded to the 
feven next following vo^es, as given for eflates 
conveyed by Sir Hen. Fletcher, Bart, vfho derives 
his title from his wife, who claims under Henry 
Lintott, Efq. : the whole property conveyed to 
the feveral voters appearing to be entered in the 
roll of 1 6 i I , /;/ one item. 

The entry on the roll to which thefe burgages 
were referred, was the laft but one in Scar- 
folkes. And that John Lyntotty fon and heir of 
Richard Lyntotty deceafed^ holds to him and his 
heirs of the Lord aforefaid in free burgage^ a 
certain mejfuagej with a certain houfe^ caUid 
the Gaol-houfe^ with the barnSy backftde^ gar* 
dens J and twenty acres of land, with the appur^ 
fenances to the fame meffuage adjoiningy called 
Butler* Sy fomettme the Gaol-houfe and landy be- 
ing five burgages and an halfy by the rent by the 
yeary at the fame feajly five and fixpence. 

The following is the account given of thefe 
burgages in the Journals of 1715, p. 174, 

" To add five others to the petitioners poll, 
" viz. Thomas Hufley, Edward Stanford, 
" Thomas Swayne, John Hall, and Thomas 
Pope, who claimed by titles from Richard 
« Lintot," 

The petitioners counfel produced a copy of 
a furvcy of the manor taken in the year 
1650, whereby John Lintott*s holding is 
found to be five burgages and an half j and 
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*^ in 1683 a prefcntment of Richard Lintott 
*^ as heir of his father John, to three mef- 
fuagcs and certain lands called GaoHahds, 
rent five and fixpence, and (dated nth arid 
1 2th Aug. 17 13) the leveral conveyaiic'cs 
for life by leafe and releafe from Richard 
" Lintott, under which thefe voters claimeci/* 
The fitting members courifel obfervedj That 
" all thefe conveyances were made the fame 
day, and objefted to them as fplit votes 
«* 'and firandulent ; and called Robert Lord, 
" Edward Tupp, and Mr. John Wicker, jun. 

• who faid they are tenants to Mr. John Lin- 
' tott, of feveral parts of thefe lands, and 

do conftandy pay their rents to him." 
Richard Lmtott himfelf was objedled to, " that 

• he had divided his burgages into fplit 
^ *^ votes ; and having no diftinft burgage left, 

had no vote for himfelf." 

The declfion of the particular votes by* the 
Committee or the Houfe is not recorded, 
but the petitioners for whom thefe votes were 
given, fucceeded ultimately. 

In the prefent cafe, the three firft votes hereafter 
mentioned were abandoned in the fumming 
up for the Sitting rvlcrnbcrs ; but it was fiid 
that, thefe being given up, the evidence of 
Carpenter and Mr. I lurfl (noticed in Lamb's 
cafe) cftablifhed the boundaries of the other 
four burgages. That burgage or not burgage, 
* H 3 wa$ 
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was a qiieftion jo( prefcription ; and that evi- 
dence of a ciivlfioQ of the land forty years ago, 
if uncontradiclcd, was enough to raiie a.prc- 
fumption in favour of thofc being the ancient 
bounds. 

]^i€b4f4 Carp^^^i who was feventy-three yean 
of age, faid. That he was {ervant to Mr. 
Wicker, about forty years ago, when the fca-' 
ces of the land belonging to him were pulled 
dpwn*. It meafufed about twenty acres, and 
was in five different fields ; they were laid to- 
gether, and he helped to pull down the indo- 
. fures. One piece was called Gnat Meady and 
contained about feven acres. There was a 
three-cornered piece of about one acre, called 
Jeremfs Croft \ another three-cornered jUU^ 
which lay to the fouth, of about three acres, 
but the name of it he did not rccoUeft. HiOj 
Field contained about five acres, and Brew- 
koufe Mead about four. That. ,;hefe five 
fields belonged to Mr. Lintott, were after- 
wards in the occupation of Mr. Wicker, and 
are now in grafs, and held by Mr. Smith : 
tiiat he did not know Gaol Field or Houfe Field. 
Carpenter was called as a witncfs by the peti- 
tioners. 

William Smithy Efq. faid, he occupied all the 
lands that were in the poffcllion of Mr. 
Wicker j but that he had found it imprafti- 
cable to trace accurately the divifions of the 

feveral 
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feveral burgages. He paid rent for five fields 
to Sir Henry Fletcher. The coiinfel for the 
petitioners denied that the boundaries were 
fufficiemly proved ; but it was unneceffary for 
the Committee to decide upon thefe votes as 
has already been ftated, the majority being at 
all events with the petitioners. The land con- 
veyed to {a) Ralph Joans was alfo faid by the 
counfel for the petitioners to be interfperfed 
among thefe burgages. 

33. Jchx BatcheloVy fin. voted in right of a conveyance from 
Sir Henry Fletcher of ali that mejfuitge, iviih a backfide anJ or- 
chardf and croft of land thereunto belong'm^y called the H'juTe Fields 
containing by ejiimation t:uo nircs,Jitfiaie, ^r. in the North-ftreetf 
formerly the ejiate of Ru.':ard Lintott, E/q, dcceafed, great-uncle of 
Catherine f norM Uidy oftue faid Sir H/ nry Fle'tcher^ in the occupation 
i)/'Hcary Trcdcrofc Clerk, being one entire burgage, and held of the 
Lard of the faid borough, by theyecftly rent of cnejkilling. 

To edablifli this vote was the following extrad from a 
paper Intituled, ♦'Rental i686.'* 

faid Richard Lintott likeviife holds, as abovefaid, a meffuage 
and backfide^ -with an orchard and croft of lojid thereunto adjoin- 
ing, containing by efi motion two aires, Jituatc, lying, and being in 
Harjham, being a/i rhU/ce binyagCf hiti' his fithci 's, and payeth 
therefor yearly one Ihiliing. The vote not being clearly con- 
ne^edwith the roll of 16119 ^^'^^ afterwards admitted to be 

bad/ 

34. John Batchelor.jun, voted in right of a conveyance from Sir 
Henry Fletcher to him, of all that clofe or field of mccukw, or of 
paflure land, called the Gaol b'ii'id, 'containivj one acre and twenty • 
four perches, Jituate in the North-Jircft, formerly the efiate of 
Richard Lirtott, E/q. brii::>^ l>a) t and parcel of certain lands, called 
Coulde Lands or Gaol Lands, no.u /;/ thg tenure or occtfpation of Ed' 
wardTredcroft, Hie fame cljfc or field bang one entire burgage. 
Admitted to be 

BAD. 

(al Ko. 54. 
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3 5' 'J^I^P^ Borer voted io right of a conveyance from Sir Henry 
Fletcher, of all that pared of meadvaj orpafivre gritundy ewntaiwi^ 
by rftimiUion firje oires^ more or Ufs^ being part of a eertain mead^ 
ealled Great Mead, heretofore inclofeJ, but nvw lying optn in a 
certain piece oj land^ called the Paddock, now in the prffrjiw •f 
William Smith, Efq, nvhich faid parcel of meadow or pafiure ground 
adjoins on the eajl^ part thcreoj to certain parcels of ground^ called 
Hilly Field and Bre^.ukouJe Mead ', and on the vjejl part to a certain 
croft of land lying next Beanbridge, containing by ejiimation two 
acres, formerly fart of the faid Great Mead, called Steers, otket^ife 
Steele^ s Q ofl ; and is part of ctrtain lands, called Goutde Lands, ^ar 
Gaol Lands, formerly the tflate of Riihard Lintott, E/q. the fame 
being half a burgage, rent fixpence. Admitted to be 

BAD. 

36. fohn Burry voted for all that parcel of meadow or pafiwre^ 
ground, called Jeremy's Croft, containing one acre, three 
roods, and eight perches , heretofore inclofed, but norw lying open in tt 
certain piece of land called the Paddock in the North-Jlreet, now in 
the poffrjfion of William Smith, Efq. iihich otljoins on the foutk part 
thereof to a certain parcel of ground, called Brewhoufe Mead-, and 
on the north part thereof to Horjham Common, and is part of certain 
Uutels, called Goulde Lands, otherwije Gaol Lands and was foT' 
mef ly the ejlate of Richard Lintott, Efq, drxea fed, 

Thefc premiles were conveyed in July 1788, by Sir 
Henry Fletcher to the Rev. Thomas Ilutchinfon, for their 
joint lives, who in Sept. 1788 conveyed the fame to the 
voter. 

They were referred to the twenty-fifth entry under Scar- 
folkes, where Jphn Lintott is prelentcd as holding five and . 
a half burg.ig< s, of u hich this was faid to be one. 

By the rental 1686, it appeared, T\\2X Richard Lniott hoLls at 
abovcfaid, three t7:ejfuages, and certain lands, called Goulde 
Lands, ^///j/<f and being in Horjham, and paycth therefor yearly ^ 
fi*vejhillings and fi.xptncc. 

At a court baron, held the 24th Sept. 1787, the homage 
confiding of Mr. Hu:fV, Mr. Ellis, and Mr. Pi I fold ; at 
Mr. Wallis's defirc (Lady Irwin's agent) prcfcuted, That 

Lady 
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Lady Trwin, who held of the Lord, &c. by fealty, fuit of 
court and relief when they (hall happen, and the yearly rent 
of fixpence, aU that croft or clcfe of meadow^ fituatt in tbt 
UMb-ftrect of the borough of Horjbam aforffaidt commonhf 
called Jeremy's Mead, containing hy efiimation^ one acre and a 
half more or lefs^ heretofore in the occupation of John Ifichcr^ 
the Tounger^ Efq. being burgage lands, had on the 12 th of Fe- 
bruary 1780, conveyed the Tame to Philip Chafemore^ who 
was accordingly admitted a burgefs of the faid borough. 

Mr, Medwinfaid, That Mr. Ellis, who was prefent, be- 
ing interrogated by Mr. HuriV, faid. That he was fure the 
premifes belonged to Lady Irwin ; and that they lay in 
Mr. Smith's Paddock. 

A ^0 IVarranto was afterwards moved againft Chafe- 
more in the 30th of the King, to know by what authority 
be claimed to be a burgefs of the borough of Horfham ; 
upon which he difclaimed his title, and divefted himfclf of 
all his iutereft in Jeremy^s Mead, 

This evidence was objedted to, on the ground that Lady 
Irwin's a6t ought not to prejudice others ; but it being an- 
fwered. That in a burgage tenure-borough, ads done by 
the proprietors of the land are always conddered as affe£t- 
kig the rights of thofe who claim to vote under them, the 
obje^on was not preifed. This vote was 

LEFT UNDECIDED. 

37. Edivard Etheridge voted in right of a conveyance 
from Sir Henry Fletcher^ of all that parcel of Meadow or paf 
ture ground called the t h r ee-cor nbr field, containing two 
acreSf one roody and five perches^ heretofore clofcd^ hut lying 
opeuy upon a certain piece of land called the Paddock, in the bo- 
roughy Isfcin the tenure or occupation ofWiUiam Smifh^ Efq. 
which faid parcel of meadow or paflure-ground is part of ctr^ 
tain lands called Goulde LandSf or Gaol lAtnds^ and was for* 
mitly the eflate of Richard Lintott^ Efq, the fame being one 
entire bttrgage^ by the rent of oneJbilUng. 

A finiilar 
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A fimilar prefcntment was made of J$hn Joints to thcfe 
premifes as of Chafemore to Jeremy's Mead, at the fame 
court ; and a fimjjar difclaimer delivered to John Rawlin- 
fon and Drew Mitchel, the bailiflfs of the borough in 1790. 

LEFT UNDECIDED. 

38. fhomas Ktjffrbt voted under a conveyance from Sir 
Henry FUtcber^ of all that pared of meado-V3 or pafturt-grouni 
rjr//!ri/ Brew HOUSE Mead, containing four acres and twenty^ 
ti^ht perches heretofore inchfed^ hut no^^ lying open on a certain 
piece of land called the PadJoik^ in the Worth-Jireet, in the /r- 
mnre of ffiliiam Smithy Efq, rvblch faid parcel of meaJ^v or 
pajiure-ground adjoins on the fouth part thereof on the tbree-cor" 
ner ground ; and is part of certain lands called Goulde Lands, 
#r GaoI Lands ; and ivas formerly the eflate of RiLhard Lin* 
ioti^ Efq, the fame being one entire burgage^ at the rent of^nt 
JbiUinz% 

LEFT UNDECIDED, 

39. Henry Noldrett voted under a conveyance from Sir 
Henry Fletcher, of all that parcel of meadovj or pafiure 
ground called HILLY field, containing five acresy one 
Toody and fxteen perches^ heretofore inclofcd^ hut now lying open 
in a certain piece of land, called the Paddock^ in the Norths 
Jlreet, now in the tenure of JVllUam Smith, Efq* \ ivhich faid 
parcel of meadow or pafluri ground adjoins on the eafl part 
thereof to certain parcels of ground called Jeremy* s Croft and 
Brewhoufe Mead ; and on the north part threof to Horjbam 
Common, and is part of certain lands called Goulde Lands ^ or 
Gaol Lands, and i\:as formerly the eflate of Richard Lintott^ 
JEfq* the fame being one entire burgage^ rent one Jhilling. 

LEFT UNDECIDED. 
The five following votes for the litting members 
remained upon the poll unimpeached. They 
were given in confequence of the admiffion of 
the voters to the burgages oppofite their names : 

40. John 
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40# John Pi^A/-^ Had man's. 

41. Robert Hurft - Parkhiirft, lincc Parham's. 

43. Re*u. Thomas Hutch! nfm — Ofmer's. 

43. Timothy Shel ley — Fo re m an * 3 and Foyce*s.' 

44. John imi/h of Lad L<7/»^--CoolEeY, fincc Nye's. 

PETITIONERS POLL 

45. 46, 47. Richard H^lliamfon^ Akxandar Luxford^ and 
Stringer Shepherd had deeds from Lady Irwin, conveying t6 
each of ihem one Jtxth part, the whole in fix equal parts tt^ 
he divided^ of and in all thofe tvoo fields or elofes of land for' 
merfy hut one fields called or known hy the name of Bifljop^s^ af' 
terwards SeaPs^ and afterwards BlacklaniVs^ and now or late 
Rowland's, containing by eftimation eight acres ^ in Eafi^ 
fireet^ referred to the fixth entry in Eaft-ftreet ; and that 
the ^forefaid Thomas Rowland liiewife holds one meadow^ con* 
taining by eftimation feven acres^ with the appurtenances^ for* 
parly the aforefaid Bifijop^s^ and late SeaPs aforefaid^ being fix 
entire burgages^ by th^ rent by they ear ^ l^c.fixfhillings. Their 
votes were admitted to be 

BAD- 

♦ I find it n€cefl*ary to cxpUIn here why I hiYC marked fcveral of the 
▼QCes ander this clafs (viz Richard Howes> William Joanes, and Ralph 
Joancs) as left uhdecided, notwiihftandlng they were admitted on the poll, 
and noexprefs determination again(l them a()pears on the minutes of the 
Committee. I do not think thatrAa/ is a futficient reafon for confiderin^ 
them as good, partly from the evidence given with refpcA to (everal of 
them, hot chiefly from the courfc ^hich the Committee took in expreftly 
deciding fix of the votes admitted on the poll to be good, and pafling the 
othen by in filf nee. The plain inference from this is. That the Com- 
mittee thought thofe vote? doubtful j//^^, which they did not decide to 
be good ; but if we were to confidcr all the voles admitted on die polh 
mnd not exprefily ftruck off by the Commivtee as good, the detcmiina- 
lions abovemeoiioned, that votes admiired on the poM were good, muft ap- 
pear unncceffary ; and it would follow, that the four votes conveyed by 
Sir Henry Fletcher were good i whereas it it known that the Committee 
did not enter into ihedifcuifion of ihem ; and no determination appears on 
the minutes, cither for or againft ihcm. 

48. ITMam 
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48. JViUiam JoaufTy in confideration of 40K had a con- 
veyance for life from Charles Lord Vifcount Irwin, in 1 774, 
of all that croft or clofe oflandj commonly catted or known hy lU 
name of Holland's Crcft, othcnxjife the Rackfield, or iy what' 
Jbever other name^ (sfc. in the occupation of Taylor^ fituatetn or 
near the Eafl-Jlrcety being one 'Lvhole and entire hurgage^ 

The agent for the petitioners fVated, that he had no other 
title-deeds to fupport the vote of W illiam Joanea reitiixg; 
on pofleflion for twenty years, which was proved 5 but he 
referred che preniifes to the lad entry in £a(l-(lreet,tf«^<i«r 
the fame Edward (Parkhurfl) holds one croft of land^ contahf 
ing hy efiimatioM two acres^ with the appurtenances called Hol- 
land's Croft, being one entire burgage^ by the rent onefhilUng : 
and read the following entry from the rental 1686 : Joht 
Covettf Efq. holds at ahovefaid a croft of land^ called Hol- 
land's Croft, alias Church Croft, lying in the Eafi-ftreH 
in Horjhamy by eflimation two acres^ late the lands of Edward 
Parkhurfl^ being one entire burgage^ and payeth rent therefort 
yearly f one Jhilling* 

The counfcl for the fitting members infixed that Hol- 
land's Croft, which in the rental is called Church Croft^ as 
they faid, from the circumftance of paying fixteen (hillings 
yearly to the repair of the church, did not belong to the 
Irwin family, but to other perfons ; to this purpofe they 
called Richard Collins^ veftry clerk of the parifli of Hor* 
iliam, who produced an old book, containing an account of 
rents belonging to the chiirch, and the churchwardens «c. 
counts in which they charge themfelves with money receiv« 
cd and paid. The frft article in the book relates to Church 
Croft, but is without a date. The firfl dated entry relat- 
ing to it is of the 14th of April j6i i. Edivard Parkhurfl for 
one yearns rent of the Church Croft y ending at the Annunciation^ 
fixteen fhillings. Of the fame date there was alfo the follow* 
ing entry : Item, Received of John Ravenfcroft^ Qcnt, for 
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0ne yearns rent of the Church Croft thai was left in his bands^ 
fixtfenfi tilings. 

None of the accounts are figoed, but the Parkhur(b ap« 
peared to have paid the 169. till 16829 after which Mr* 
Coveti pays the fame fum for feveral years. In 1697 there 
was the following entry : Recti^edofMr. Bridger for a yearns 
rent due from Mr, Sturt^s lauds^ for repairing the clapper ai 
Tunhridge^ fixteen fbillings ; which fum 'appeared to have 
been received feveral times after, on the fame account. The 
witnefs added, that his father, who was dead, and had been 
veftry clerk for twenty years, had told him that the field 
called Covett's or Churcbfield, and which is well known by 
the name of part of Sturt*s (for he did not know the naoKa 
of Holland^s Croft, or Rackfield) the firft foot-field 
fronv Horfham to Chif worth. Of this Mr. firooke has 
been the occupier fix br feven years. 

Mr. Hurfl confirmed Collins as to the declaration of his 
father, that Church Croft was the field through which the 
ptthgoes from Chifworth to the church ; and faid. That 
Sir Charles Eversfield, a (hort time before his death, had 
confulted him as counfcl, refpeding a difpute he had with 
the church about a demand for the repair of Timbridge 
clappers, which he wiAied to refid. He underflood the 
field he had defcribed, which lies near to John Taylor's, to 
be the field in quedion. 

By a prefentment in 1693, they traced Holland's Croft, 
which was Parkhurft's, to John Covctt, Efq.; and from him 
to his widow, who married Nathaniel Sturt. 

George Brooke faid, That he occupied the field adjoining 
to John Taylor's land, and to a lane. That a path goes thro' 
it to the church ; and that he' rents it of Mrs. Eversfield and 
Mr. Markwick. 

On the other hand, Mr, Ellis faid. That he had heard 
Taylor's Croft called Holland's Croft ; and that Church 
Croft was another name for Elliott's j but he acknowledged 

he 
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he did not know of any certain rent paid for E'.rotl*$ to the 
church. Tlierc is a hedge bcf-vctrn thr 'arid of Taylor and 
that of Brook ; through the latter a high ro.id leads to the 
church ; but there is none through the former, 

EJmunJyfacr thought Taylor*s ^zs within the borongbf 
ind Brooke's nor, and that the hedge was the boundary ; 
but be faid, he bad never perambulated the bounds ; and 
gave the fame account of the road to the church, going 
through Brooke's, which he laid was formerly a paved 
canfeway. 

LEFT UNDECIDED. 

49. Richard fhornton voted in right of a conveyance from 
Charles Lord Irwin, of all that mcjptage or tenement commoafy 
called or kno^vn hy the name G i L H am^ mejfuage^ which wai 
dcfcribed as a whole and entire burgage ; but a conveyance 
in 1737 from John Middleton and Charles Eversficld to 
Henry Lord Vifcount Invin, deicrib.ng Gilham*s as contain* 
ing by eftimation three acres^ befides the mefTuage, it was ap- 
parent that the burgage had been fplit, and the vote was 
given up at 

BAD. 

yX/l^ N. B. See the tenders (not brought forward) of John 
Plumer and Richard Champion. 

50. John Dendy^ fen. voted for the petitioners ; but hil 
deeds being called for, his vote was immediately acknow* 
ledged to be 

BAD. 

51 • John Smith voted in right of a conveyance in 17J4 
from Henry Lord Vifcount Irwin, of all that piece or parcel of 
meadow ground lying in the North-Jlrcet of Horfhhm^ called 
Perry Place, othcr^ivife White's Fields, containing by eftima* 
tion four acres, more or kfsy being one burgage^ The 
counfel for the petitioners, when called on to produce all 
deeds, &c. relative to this vote, faid. That they would not 
attempt to trace the burgage to the roll of 161 1 ; but they 

read 
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read the following entry from the book intituled, Burgus ei 
Manrrtum, of the 5th of Odober 1683, ^^^^ an inten- 
tion to npply it to this burgage, or to deftroy the entirety 
of Rawlinfon's, No. 24. The homage prefent^ That Matthew 
White, ^vho held a mejfuage and i^arden^ with a croft of land f 
called ?tvvy Place, had aliened the f aid mejfuage and garden to 
Robert Gardener^ who is admitted, and the rent is apportioned 
fixpence* 

Thefe premifes were traced to the Irwin family from 
1727, when Mary Salvage who was dtfq-ibed in a deed of 
that date to be niece of Matthew IVhite, joins in a convey- 
ance of them to John Wicker. On the other hand, the 
counfel for the Sitting Members averred. That this ground^ 
tkough locally fituated within the borough, was in truth 
held of the v[\znov Roughcye ; to prove which, they called 
Mr. Hurft, Reward of the manor, who produced the ma- 
nor book?, and laid, that there were to his knowledge free- 
holds of that manor interfperfed among the burgages of 
the borough of Horfliam. He then read prelentments of 
alienations to nnd receipts of rent from moft of the perfons 
whofc deeds were produced for the petitioners : the defcrip- 
tion in thefe generally was a parcel of land called the Crofts^ 
or a f reft in the back lane, or. in the North-frcet. He faid 
he had lately received rent from Mr. Ellis as ftevvard of the 
manor of Rougheye, who at firft helitated, hut complied 
with his demand when he faw the books, and Mr. Hurft 
declared that he was willing to try the queftion by an ami- 
cabfe diftrefs : he could not however fay but that Mr. Ellis 
might have paid the rent for part of White's Field, which 
he defcribed as a meadow containing only three acres and a 
half, lying in a ftreet fometimes called Eafl, fometimef 
North'fireet^ adjoining to land, now Sa'iler's, on the fouth ; 
on the weft to the Back-lane ; and on the north to what 
has been already defcribed as Perry Place. Admitted to be 

BAD, 
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5 J. tnOism Srmtt voted io right of a coi^vejaoce froiO 
Charles Lord Vikiouat Irwin in 1 763, of ^ thai tmeffutgtwr 
ATMm/y imrmj garJtn^ mmJ frtmifci^ ^itb the mp^mrttmmmas^ 
€mummmif cmlUd Rye's Garden, which \V2S referred to the 
foUofwing entry OD the roll ot 1611, being the kvcnthip 
Scarfoikes. 

AmJ tbmt Hemry Pmtcbinge liltrxife bclds m j^Jhr, sxiA 
the mffmrteummets^ late Barkek*/, heimg m p^rtimm tf m htf 
J^ft by the remif i^c, t^v^femct. 

Io 164a Thomas Patchinge enfeoffed John Grime of at 
thai meffuSge #r ttnemeut antlgardtn^ with all smJ fimgtJmr ttt 
mffmrttmamces fyimg isgetber^ anil fitmaie beta^eem the gmrdMf 
hmitimu Agafn^i^ and umvo tf Henry Waller^ 0m the farifmobl 
the muaJaw •{ tbe faid fbamas Patcbingt called Ramd^ft^i m 
ibe f4wt rf ibe wefi and nartb ; and tbe ling^s bigbvtfoy leading 
frnm tbe market-place of Harjbam towards Wambam am tbe 
toft fart ; wbtcb premijes are called or knensm by the tume of 
Rye*s Garden^ andfometimes were of John Rye^ Cs'r. eaiccpt* 
jpg a iwgys one piece of ground v:itb tbe appurtenances^ ' 
portion of a burgage^ and containing in length from eafi to 
weft forty-eigbt feet ofajize ; and in breadth from tbe jontb to 
tbe north twenty feet of affize ; and bounded to the faid garden of 
tbe faid Henry H^aller on the fouthy to the faid meadow on tbe 
weft^ to the rejidue of the faid prcmifes before mentioned io ht 
conveyed^ on the north, and the faid highway on the eefflt as ibe 
meeting and bounding doJbeWf t^Cm 

The premifes were conveyed with this exception till 
1689, when Thomas Pearfon (having conveyed them with 
the exception the year before to John Edwards) conveys to 
the fame Edwards the excepted part ; and in 1 727 Thomas 
Lee, flating himfelf to be devifee of John Edwards, conveys 
to John Ingram the whole premifes as above defcribed. 

There was indeed a variance in the boundary defcribed 
in a deed of 1673 from that defcribed as above in 1642, the 
premifes being there faid to abutt on the garden and back- 
fide 
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fitlc of Henry JJ\dkr. This rav- the coiinfcl for the 
Sitting Members ocxafion to argue, that in all probability 
the piece excepted had been turned into what was called the 
hackJiJc, To this the counfcl for the petitioners anfwered, 
That as the whole of Rye's Garden was conve\cd fo long 
ago to tlie voter, and no account was given by the other fide 
of this piece, the Committee ought to prcfume thnt the en- 
tirety of the bujgag; h;^d been reliorod, as the deed of 1689 
fccmcd to intim ;te. It was alfo obferved in the fumming 
up for the Sitting Members, That Lady Ir^vin's feifm had 
not been proved : to which it was anfwered^ that proof of 
that H6i had not been reqiiired ; and that there \Vas a prc- 
fumption in favour of thcfe voters who had^l>een admitted to 
poll, and whofe votes were only to be defended innfmuch as 
they were attacked ; whereas the titles of ihofe whoie votes 
had been rejedcd, mull be cftablifacd in every point.— 
Decided to be 

GOOD. 

53. Charks Deriify appeared to have a conveyance .from 
Lady Irwin, dated 1780, of all that meffuagc or tcncmenty 
hamsy huiUiinir^ is^c, and fn'o clofcs of land ^ containing by cfti' 
motion tr^o acresy more or hf^ftuate in the "North frcety com* 
monhf called the Scar folkcs^ and kno vjn by the fcveral names of 
William EcfT 5 tenement and Champenny^s, formerly the efiates 
•f Theobald MitirllCLrk^ kS^c, being burgage tenure, and held 
•f the lord of the manor^ &c. at the yearly rent of fixpencc, 
mwd late in the occupation of Shelley^ Gent. No far- 

ther evidence was given as to this vote. The tonnfcl for 
the petitioners acknowledged that they could not find the 
burgage on the roll of i6i i, and the vote was afterwards 
admitted to be 

BAD. 

54. Ralph y->aifct voted in ri^jht of a conveyance from 
Charles Lord irv. in in 1768, oi all that Turjfi^ge or tenement 
called the Old G.7?/, cr the Gaoi-houfe^ or by ivhatfocver other 

I njme^ 
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name^ (sfc* tofretbrr ivi/b a certain hnUing calk J the OMtktf 
thereunto adjoining ; and all the ancient pile of JioHe^huiliing 
heretofore ufeJ for a comnon gaol^ or HXjard for pr if oners ; and 
all otixr the premifes^ i^c. ahuttiftg eaft on a certain flrtet col' 
led the Korth'freet ; ivejt on certain lands heretofore of Richard 
P enfold \ fouth on a place called the GaoUgrecn ; and north #s 
certain lands late of John Lintott. 

This was faid co be one of the iive and a half burgages of 
John Lintott, delcribed in 25th entry in Scarfolkes ; and the 
counfcl for the petitioners, ihouj^h they ultimately gave up 
the vote, infilled that the premi.es were part of the twenty 
acres which bch.ngLd to I/.ntott, and being to be deduced 
from them, left the other burgages in dill greater confufioo 
and unccrtamty than before ; they therefore faid, they did 
not ref^rct the lofs of this voter, as he deftroyed fo many of 
his enemies in his fall. 

The following evidence was adciiiced as to this burgage^ 
a Icafe and reler.fc 1659, by which Richard Luckins con- 
veys to Nicli. iieard and John Blackthem, for a term of 
years by uay of mortgage, all and every that bis meffuagew 
ienen:cnty Gaol or Gaol-hcuje^ ftitatt:, feV. ni\ir unto^ or op^o/ue 
the Gror^e /w rr tcfvern^ late of Hrnrv Yalfs, Ejq. dcceajcd^ togC' 
thcr -jjith a icrtain building c(d!rd the Outlet ^ adjoin: r,g thereto \ and 
all and er. cry that antinn pile of flone buddijij^ formerly ufed for a 
common ^a-yl or 'ward fjr prifoners \ together alfo iviih all ard 
n-ery the ivcll^ and one garden, one fi,d. lf\ and all that one Gate" 
houfe of and brlon^ir.^ to the /aid vaffyo-^ey and part of the gaieSf 
^aie-rcoTn and backjide ; t!.at ii tofavjfrom the pffts of the ftiidgaie* 
ro'>vi adjoining to the barn of tu faid premi fcs j andalfo abutting and 
adjoining to or near a certcin lane or high%vay, called the Horih 
fircety Uoiling frc?n the markit-hoife of Ihrjham aforefjid, towards 
Rcy^'heye cn I'.r eajl ; to certain lands and tenements, being the lands 
of Ricfuird Pilfoldy on t/ie ivef: \ to or near a certain hlghivay, or void 
plate y called the Gaol-green on the Jouth j and to certain lands and 
tenements of John Lintctfy part and p arcel of the prfmifcs called the 
Old Gad on the north t as the fever al metes and boundaries do more 
plainly divide them^ together ivith all zvays, ^c, as they zvcre parti" 
cularly anlaintdyfpecijiedy and confirmed in one pair of indentures 

of 
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bar gain and talc t bcivring dale the x^th day of Mco'ch 1659, be- 
iween the (aid parties. 

On the 5thofO<5l. 1683, the homage prefentcd, That 
Richard LuckiDs, who held of the L^rd, Ilz. by fealty, &c. 
and the yearly rent of one fliilling, a mcjfuage and backfide 
vailed the Old Gaoly lately died thereof feifed ; and tha^ 
Richard Luck ins of full age is his next heir ; who was ac- 
cordingly admitted. 

Mr. Ellis faid, the premifes conveyed to the voter went 
by the name of the Old Gaol, and he underflood, but did 
not know for certain, that the jailor lived there. They arc 
partly in Scarfolkes, and partly in North-ftrect. The 
counfel for the Sitting Members reftcd on the defedt in 
tracing the burgage, but denied that 'Jf it was a burgage) 
it was any part of Lintott^z holding. 

LEFT UNDECIDED. 

55. Johm MiMh^d a conveyance for life, from Charles 
Lord Vifcount Irwin in 1774, of all that inejjuage or tene- 
ment and gar den y together with a certain plot of ground^ called or 
knorjjn by the name of the Burgage Plot thereunto belonging \ and 
upon part of which the faid meffuage Jlands, formerly part of the 
tenement called or known by the name of The Red Lion, or 
Putfsheme, or by whatever other name, ^c, ftuate in the Weft- 
Jtreetf and now or late in the occupation of William Gilbert^ csfc 
mfkicA faid premifes are a portion of a burgage, and holden of the 
tjnrd of the faid borough at the yearly rent oj tivo-pence. 

Referred to the fourdi entry under the title Scarfolkes ; and that 
TJwnas Pike likewifc holds another culjoining piece, in length twenty- 
fix feet, and in breadth fix fet, being a portion of a burgage, by the 
rent, fisfr. two-pence. The original Latin is Qiiod T. P. fimi- 
litcr tenet aliam inde pcciam longitudine, &c. which being 
ready ibmeconverfation arofe as to ihe propriety of the tranf- 
iation. The Counfel for the Sitting Members obferved, 
That if this holding of Pike's had been part of the Red 
UoM (the whole of which they faid Mr. Medwin had) the 
I 2 expreifioa 
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rxr^rcrlon of the roll wculd hare been or ^ceIPfr£* 
sJ:: Tri-rrT:;, as in izs izzr.l preceding entry: but Mr. 
FonMar.j JC r/jcrcd :bc iratctc Weft. 3. the expreffion of 
irh'.ch is, -«r- ceTf^a LtcM znt-atr^ue Uhero Imnim terrds 
fxjL frzr-r'r:! : f.u partem iadc^ a^/ voIunta:em /Momvf*- 
zif^f, a-xi the uloai rc:ry ia crun rc!ls, ci/// ittd( fejaus^ to fhcw 
tka: the word i .-V oui: be coofiructl c///, i. e. of the Red Umf. 

The ccunfcl :Vr the pititioncri then produced a deed of 
feof:Tient with Vivcry of ieiiia indorfed S Aug. 163 by 
which Martin P;kc conveys to John PiVe in fee, aJI thai mef' 

t. ;; : : *v/ - «-^*'^-'» ^' ' - -/ - • ^ FuUtr^ 

/.I'jsTi :k t': U'.jz-f.'e't, 1m f f^orcf! of a ::K^rttr.t in the fane ^ 
r » .1 'T- i V. / y i.'.f r.juKf c f t '.: Rvd Lion, amd boundingin 
/;/ ?\- : * f'.i 'ru te':fru-^:t CiilUJ : .f R: J Uoi '.n ik^ nortk, t§ 

::.i:r:sK: L .'zi\irj Pi if ck thf ..j/?, /.- ;hf nr.emfrA cf VickoUa 
S:::r: y: i 's i^r 'f, .i;:J tkf -.i^-rjciv U r.-i: 1^ f^zm tiu market-place 9f 
t-c fv.i : :rcr^ : to Uncr&ft on the joutk. 

15 Oct. 1650, John Pike was prefented to a portion <rft 
burgage, defcribed as in the roll of 161 1 : from the book in- 
tituled, Bu^ zus et ^Tanerium, 

The next deed produced was a conveyance by way offet- 
tleiiient, dated i March 1675, whereby John Pike, fon of 
John Pike, and Thomas Pike, eldefl fon and heir of John 
Pike, convey to Richard Hjbbs and Frances his wife, ^ 
th,u mfjfuaje or tcnrmnit^ garden an.i biiirhJlJe^ l)'"'^ a^d being it 
the fired calif J the IVrft-fireet^ in :he borough, n:rju or laic in 
thf tfnure or occupation of James Baker or his alp.gm^ "jjith all atul 
fittgular the appurtenances , and zvas heretofore parcel of a tenement 
tailed the Ked LitHy and formerly Puffsherne'Sy and is bounded as 
foll'/weth J That is to fay^ to the garden nor.v lekngijig to the JUd 
Lion on the norths to the king*s hig^t av leading from the market* 
placet f'^ Lincroft on the fouth, to the meffuage or tenement be* 
longing to Richard IVoody and former Ij to Rtcha*'d Start, now in the 
occupation of Richard Groombridge on the ivrfl, ami to the meffnagi 
or tfnrment nozu or late of Thomas Cooper, and before Edzuard 
Pike's on the e aft, tuhichfuid granted premijcs luere heretofore the 

eftMi 
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tfiate of John Piify dnrafed \ and by his lafl iviU and iefiament dr- 
'vifed to the (aid John Pike^ party hereto. 'H abend* to the grantees 
and the fur*vrjor of them and iJn-.tr ijfue \ and in default of fuch C^^f 
to the l ight heirs of ti:t fJd F'Vhard Uobi/i, 

Probate of a will of Lydia Bythcvjood^ ad of Aug. 1720, 
in thefe uords : I give and hcqueath all my mcjfuage or tene* 
fnent, hackfide^ gear den t burgage ground and {'remi-es, 'with the aP" 
furtenanceSy ftuate, fisfr. in the IVijl-jheety C5V. imto my lo^jing 
hufhand Samuel fytheuocd, for and during the term of his natural 
lifci and after his dcceafe I give and devife the f aid meffiiage^ ^c, 
( as before J unto the right heirs of me the faid lydia Bythfwcod. 

Next a deed of 17^0, conveying the fame premiics as 
Jaft defcribed from the heirs at law of Lydia Bythewood to 
John WicklifFe, Gent, who afterwards declares the pre^ 
rnifes to have been purchafed in truft for Loi d Vifcount 
Irwin. 

The dcfcription of the conveyance in 1766, frond Mr. 
Dickinfon, tniftce of Henry Lord Vifcount Invm to Chaf Ics 
Lord Vifcount, Irwin, is the fame as that of the deed t6 the 
voter. 

It was admitted that the Red Lion (lands at the corners 
ofWelMlreet and Scarfolkes ; and Mr. ElJis fnid. That 
the preroifes conveyed to the voter were in a dircft line 
with and at the wcftern extremity of Mr. Medwin's prc- 
mifcs ; but the garden is larger than the piece defcribed in 
the rolls of 161 1 and 1650. 

For the Sitting Members it was faid, That fomcthing 
more than deeds ought to be required by the Committee, 
before they could decide this to be the burgnge defcribed 
in the fourth entry on the roll : That the ellatc had not 
been accurately traced beyond Richard Hobbs, and that the 
firft conveyance defcribed the burgage to contain a meffuage, 
and garden plot, which could hardly cxift on twcnty-fix 
feet by lix, the defcription of the Roll. On the other hand, 
it was infilled, that a reg\ilar title had been deduced from 
1 3 Pike 
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Pike to Lady Irwin ; and as the land was confeflTedly wxt to 
Mr, Mcdwin's premifes (the refidue of the Red Lion) the 
prefumption was irrefiflible that it was the burgage con- 
tended for. Decided to be 

GOOD. 

56. Richard Hozves had a conveyance for life from 
Charles Lord Vil'count Irwin in 1774, of all thai mfffitage ir 
Unfment and backfuU^ with the appurtenances ^ Jitu&Lte in the North- 
flreet, &V. late in the tenure of George Holmes , and ncrM or late cf 
H^illiam Dean ; "^v^ich /aid mejfuage and premifes is one 'whole and 
certain burgage, holden of the chief lord or lords of the fee^ by the 
fever al and accujlomcd rents and feriices. 

Referred to the fecond tntry in North-ftreet ; and that 
the aforefaid James ( Veraye) and Dionifia lile^Mt fe hold one mef 
fuage, one horfe-milly ivith a barkfide and garden adjoining, 'with 
the appurtenances, beutg a burgage, by the rent by the year twehc* 
pence. 

From the book intituled Burgus et Manerium, isfc, the 
following entry was read, under the title North-ftrect, ij 
0£t* 16^0 :^A7:d thai M{4ry Booker, ividozu, likcwife koldetk 
one mejfuijge, a late n'.iil, bad fide and garden to the fame beh/^' 
ing, being one entire burgage, rent onefhilling. 

There is another entry in the fame book of the 5th of 
0£l. 1683. *I)ie homage prefuit, 'that John Booker ^ ivho held one 
meffuage and backfide adjoining, on the north fide of the Kin^ 
Head, de^jifcd the fame to George Booker and his heirs ; ivho is ad" 
tnittcd. 

The Counfcl for the petitioners (after obferving that 
the firft entry in North-ftrect, dcfcribed the King's Head ; 
and the third the Chetjuer) called Mr, Ellis^ who faid, 
That the premifes occupied fometime ago by George 
Holmes, confift of a houfe, brewhoufe, fmall ftablc, and 
garden, about the fize of the Committee Room ; and that 
he had always under flood that they lay l)ctween the Che- 
quer and the King's Head, and adjoined to thole bur- 
gages ; but he never recoUeded any vcftige of a mill. 
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The only other evidence produced was a conveyance ia 
.1720, from Charles Eversficld, Efq. to Arthur Ingram 
(afterwards Arthur Lord Irwin) in fee of all that his mef- 
f uage or tenement^ garden^ hackfide^ and p^ emift's^ being a bur* 
gage tenure^ fituate in the North Jlreety formerly the ejlate of 
John Booker^ and by him given by 'voill to George Booker, 

The counlcl for the Sitting Members remarked. That 
there was a great chafm in the deduction of the title, that 
the horfe-mill was omitted in the conveyance to the voter, 
and the garden in the deviie to Booker ; which, as the pre- 
mifes were fo fmall, made it probable that they were con- 
veyed to others. 

The counfel for the petitioners replied, That the horfe- 
mill might have decayed ; and refted on the fitiiation of 
thcpremifcs furroundcd by the two above mentioned bur- 
gages. The vote was 

LEFT undecided: 

57, William Hardes had a conveyance from Lady Irwin of 
all that mejpuage or tenement ^ ivith the appurtenances hrrettfore 
called or knozun by th* name of Blake* Sy and fometimes Booker's, or 
hfwhatfoever^ (sfc. fituate in the Eaft-Jireety in the occupation of 
Robert Grace y h'jlden, <sXc. by the yearly rent of onejhilling. 

Referred to the third entry in Eaft-ftreet ; and that tljc 
afore/aid TTiomcLs Rvzuland like^Mije holds one meffuage^ one barn^ 
backjide^ cuid garden, formerly M\%wov's, and late Scale* Sy being 
two burgages f by the rent, sSfc. twojhillings. 

By a deed of feoffment with livery of feifin, mdorfed 
4th of June 1634, Johu Rorvland conveys to Robert Parre, 
in fee, all that meffuhgc or tenement ^ and barn, two gardens, and 
one croft of land adjoining to the f aid meffuage\ all which premifes 
are parcel of the lands and prt mi fes which Thomas Roioland, fa^ 
ther of thefaid John, bought and purchufed to him and his heirs of 
John Scale a^td Mary his wife, late of Hurjham aforefaid, deccafed ; 
and which Lmds and premifes, the faid thomas Rowland, among 
other lands and prtmifes, did give anU bequeath (ii of Jan. 1 6 1 5^ 
to the faid John Rowland, as by his loft will, STt. and are now in 
I 4 
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the occupation of the ftud Kobm or his ajjl^ns , ami are fituaie^ ftf^. 
having the kind's hiyhzvay, Iroiiing froTn the market-place of Hor • 
/^tam aforejaid to SUii^ham on the north ; t/ie king's highway lead^ 
ing from the feud markct-plare toivoi'ds OMetVs Bridge on the 
ivrfl ; a vjfjfuage and garden of Etkuard Slater on the eaft ; and a 
croft or chfe of land of the fuhl Edmund Slater on the fjuth, 

Prefentment 15 of Oclr. i6qc, from the book, intituled 
Burg* et Man*, fe'r. 7)iat Ja?ie Parrej zi^idozo and relid of Ro* 
bert Parre, deceafed, holdeth of the lord of this manor in free bxr- 
gagfj one mejfuage^ one barn^ backfide, and garden, in times pajl 
Bi/hop'Sy and late SeaW s y being tzvo burgages, rent tivojfiillings. 

The next deed produc<id was a mortgage in 1705, by 
which Edward Booker conveys to William Anfell for one 
thoiifand years, fnbje<^ to redemption, all that his mrffunge or 
tenement f maithouje^ barn^ ftable, tico gardens, and an orchard^ 
'which ivas formerly a croft of land a Ijoining to the f aid meffuage, 
bounded as in the deed of 1634, and reciting that tfje prt'* 
mifes zvere heretofore the eflate of Robert Parrc, and by him pttr- 
chafed of ojze John Rowland. 

Thcfe premifes were traced with the fame defcriplion to 
the Irwin family, except that in a need of the 23d and 24th 
of May 170^, bctvveen John Anleh and Anne his wife and 
John Blake, one garden only is conveyed inllead oUi\'o. The 
boundaries however were the fame, and in two prefent- 
ments, viz. 21ft of 0(ftr. 1707, and lothof Oc^tr. 1709, the 
rent is faid to be one Ihilling inflead of two, as in the roll. 

Thefe differences were noticed by the counfel for the 
Sitting Members ; but it was faid in anfwer. That however 
the rent might l.nvc varied, the premifes were evidently thp 
feme. Decided to be 

GOOD. 

58. UlUiam Ellis had a conveyance from Charles Lord 
Irwin in 1774, of «// croft or parcel oflandy vit/j the ap^ 
purten.mces tn or near the Scarf olkes, calied or kncr^n by the name of 
Dcanfcroft, or by whatfoe'ver other, ^ c. containing by ejlimation two 
ficreSf in the occupation of Sir Ihomas Broughion, bei/i^ half a bur*. 
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j-iJ^r, hoi Jen of the lord of the faid borough, the yearly rent ofjix* 

Referred to the eighteenth entry in Scarfolkes, Ana 
thut TTiomas U^ood likcw'ife hoifls one croft of landy containing by 
ejli motion t*-MO acres, ivith the appurtenances, called Dennis- 
CROFT, being half a burgage^ ^c, fix pence. 

The only deed produced in fupport of the vote was a 
leafe and releafe in 1745, by which Toung IViUs conveys to 
Henry Lord Fifcc unt Irivin in fee, all that croft or parcel of land 
tvith the appurtenancci , lying in or near the Scarfolkes, formerly col- 
led Burgefs Croft, and late L^cnnifcroft, containing by eftimation 
two acres^ scnu in the occupation of Sir Jhovms Broughton, bounding 
on the hi^lnvay, leading from Horjham markct-houfe towards If^arn^ 
Pi am on the weft, and which was given and devifrd to the faid 
Young IVills in and by the Lift will muI ic/Jament of John Toung ^ 
late of Goring , ^fq. deceafed ; and was formerly the eft cue of Johm 
Eveifidd, late of Hockly. 

The coiinfcl for the petitioners then referred to the evi«» 
dencc of Mr. Hurft in Lamb's cafe, to prove the fituation 
nod identity of the burgage. The vote was decided to be ^ 

GOOD. 

59. Henry Penfpld had a conveyance from Charles Lord 
Vifcount Irwin, of all that mrffnage or tenement, garden, and 
backfidc, with the appyrunanccs, formerly called or knoivn by the 
name or fig n of the G RUE'S Dragon, and now or late of the Star^ 
fituate in the South-ftrert, and now or late in the occupation of Phi- 
lip Chafemore, being a portion of a burgage, rent tzuo -pence. 

Referred to the third entry in South-ftreet ; and^ That 
T%onas Hitrft and YJnabelh his wife, in right of her the faid Eliza- 
beth, hold to them and the heirs cf her ihc faid Elizabeth of the lord 
aforefaid in free burgage, one mrfuage lately built, and garden to 
the fame adjoining, with the oppurtenanccs, formerly BiJIiofs, and 
late 'turner'' s^ being a portion of a burgage, by the rent, two- 
fence. 

•From the book intituled, '* Burg^ ci ManJ*^ Sec, the 
following entry, Court Baron 1698 : Item. IK- prrfmt, lhat 
Himothy IValkir lately purchafed to him and his heirs, of Robert 

Sandcrfon 
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SjaJfrfm and Frances his vsff^ a meffuage and^cBrden^ fometmt 
Bi/h/Sf :h Soi'th-Jirtet^ being a portion of a bkigage^ rent /w»- 
femce. 

In a deed of ibc 27th of May 1707, John Walker afr 
figned the remainder of a Term in certain recited premifes 
to Charles Eversfield, in truft for John AOilct and George 
Bri !ger, to wait uprn the inheiitance. The recital was 
taken from a mortgage from Timothy M'alki-r to William 
Margif« n, of all that meJTuagf or uncment^ garden^ hackjiit^ 
9mt-hott/es ami buildings, zvith the appnrtfr.ances, Jt.uate in the 
Sonth'firfft, then or late called or knozvn by the name or Jign of the 
Belly and thfn in the occupation of the far I Timothy IFalier or his 
affigns, ami late alfo in the occupation of Abraham Cooper ^ or his 
mjffigm. 

A leafe and rcleafe of the 25th and 26th of Janr. 1714, 
conveys from Charles Evt- '■••field to Robert Hnrft for life, 
all that his niejlfuage ot tenemcn:^ b^nyfiabU, and biu kjide, with 
the appurtenances, •u.'hich ivas formt rly called or known by the Jtg» 
* ^ -* of the Bell, and then bore the n,*me or ftgn of the Gre^n Dragon i 
ami 'suas lately purchafcd by John 4A!ett, and by him devifed to the 
JaidCharks E*v€r:ficld^ without mentioning the Itreet. 

In 1737 Charles Eversfield and John Middkton conycy 
to Henry Lord Vifcount Irwin, in lee, all that mejfua^t or 
tenement, garden, backfide, out-houfe and l uiUings, in th^ Souths 
fireet, formerly called the Bdl, and nrnv the Green Dragon, 

Mr, Ellis faid. That the premifes were a few years ago 
occupied by Chafemore, who ftill pays the rent. He had 
heard that they went by the name of The Star and Green 
Dragon, Decided to be 

GOOD. 

60. William J ame [on had a conveyance in 1781 from 
Frances Vifcountefs Dowager Irwin, of all that mejfuage or 
tenement^ fhop, garden^ bachfide^ and premifes, commonly called 
IhirJTs Brei\:boufr^ fttuatt in the JFefl-Jirect ; and alfo, all 
that croft of meadovj or pajlurc4andi called Ran doll'/ aliat 
Jlandalfcroft^ containing by ejlimatiou four acres^ U the fame 

mort 
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more or Itfsy Dolth the barns^ Jiables^ and huildtngs Jlanding 
thereupon^ fitv ale in the Scarf olkeu 

This was referred to tbc eighth entry in Scarfolkcs ; and 
that Ann ffoodej if/ViMV, holds for the term of her life^ re* 
tnainder to 'John IFooJy her f on, for the term of his life, remaim» 
der to tl?e heirs of Thomas Fatchlnget dcceafed, one barn and 
one garden, by efi motion three acres of land, zvith the appw 
tenancei^ being one entire burgage, f/z//(p^Randoll*s, by virtue 
of the tcHamcnt, in i\jrit!ng, of William Patchinge^ deceafed^ 
l^c. by tfje rent, ^c, tvjelve -pence. 

The only objc(ftioii taken, was the difference in the con- 
tents of the burgage, the roll defcribing it as three acres, 
and the deed to the voter as four ; but when Mr. Partridge 
was about to give an explanation of this, the Committee 
hinted that it was unnecellary j and the vote was decided 
to be 

GOOD. 

61. Harry Jrelkri his title-deeds being called for, his vote 
was given up as bad. He had been admitted to part 
of Potter^s Croft, and had voted in right of that admiffion. 

62. Richard Grim (lead voted for part of Ockenden*3 or 
Crandford's' Admitted to be 

BAD. 

The following vote remained upon the poll 
for the petitioners, unimpeaclied : 

63. Nathaniel Tredcroft, he voted tor Delves. 

64. John Smith voted for Lord William Gordon and 
Mr. Shelley ; and his vote remained unimpeached. He 
voted| for Cockman'j lincc Wicker'j. 
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CASE L 



VOTES TENDERED FOR THE PETITIONERS, 
BUT NOT DISCUSSED BEFORE THE 
COMMITTEE. 



N. B. When the Voters tendered their votes, 
they we: e interrogated as to the Contents of 
their Deeds j and a (hort minute of their 
' Anfwers was entered on the Poll. 



John Joanesy part of the Chequer Inn, rent t\ro-pencc. 

CuiUford Vinall^ a gard;n-plot of ground, bounded by 
the road to Slaugham on the north, the ic ad ti; Cobbet^s 
bridge on the eaft, and the mefTuage and garden late of John 
Chafmer, on the fouth and weft, &c. 

inilium Boorrrtatty part of the George. 

EJ'ivarJ Stanford^ one acre of land, part of Elliot's in 
Eaft Street. 

John Lintotty a clofc containing 1 5 rods, lying in Eaft- 
Street, bounded by the lands of Nicholas Beft on the eafl", 
north, and weft, and the King's highway from the Market- 
place towards Birchin Bride on the fouth, rent three-pence. 

Philip Chafemorct part of Grand ford's. 

Thomas PlunKr^ one lixth ])art, the whole into fix equal 
parts to be divided, of and in all thofe two fields, and 
late Roivlan/Psy containing eight acres, more or lefs, in Eaft- 
Strcet, which one hxih part is burgage land, rent one fliil- 
ling. 

' JohM 
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JohnPlumer^ all that bam and garden, called Gilham's, 
being or reputed to be part of Gilliam's, in or near Eaft- 
Streer, rent one Hulling. 

Charles Champion^ a clofe containing 3 acres, reputed part 
of Gilham's. 

Tf>omas Honcyvjoody part of the Chequer. 

HlUiam P aimer y one fixth part of Rowland's. 

jfames Thorntorty a mefluagc, garden, and backfidc, for- 
Ynerly part of the Chequer. 

Edvcard Dkbhinsy a moiety of a certain croft in Eaft Street, 
comrr.only called Potter's Croft, rent or.e lliiliing. 

William Penny part of the George. 

Peter Potter, a plot of ground, being a portion, rent fix- 
pence, in Eaft-Strect, in the occupation of John Taylor. 

John Aldridgcy Efq. a melTuage, with brewhoufe, &c. 
part of the King's Head. 

John Collinsy one fixth part of Rowland's. 

Daniel Water field, apiece of burgagc-ground, being part 
of a garden-plot, contaioing 36 feet of afiize in length, and 
twenty feet in breadth, between the dwelling-houfes of Ed- 
ward Dubbins and of William Rye. 

Henry Caddy y one acre, part of Elliot's. 

John Ilardwicke, a meflTuage in North-flreet, in the oc* 
cupation of Thomas Rye, rent four-pence. 

James PittSy two doles, containing four acres in Scar- 
folkcs, called Gran ford's, being a portion rent, eight-pcuce* 

Thomas AldriJ^e^ part of the Chequer. 



Appendix. 

[A.] 



H E turn which this cafe might have taken, having 



JL induced me to confider the nature of inveftiture, and 
the necefTity of the concurrence of the lord in"" the transfer 
©f land holdcn of him by the feudal tenure, T have thrown 
my obfcrvations into the following note, which I truft will 
* not be thought unconnc^flcd with the cafe. 

If we look into the writings of the feudifts, we fhall find 
it difficult to lay dovvn a general rule as to the ncccf- 
fity of the concurrence of the lord to the alienation of land 
by his vaffals. This uncertainty arifes from the very na- 
ture of the feudal fyftcm, wliich for the mod part was not 
promulgated by pofitive enad^ment, but collected from the 
cuftoms of diflfcrent nations, who adopted indeed the ge- 
neral principles of the tenure (do ivod in Gaul from the 
Francs, in Spain from the Goths, a-Td in Italy from the 
Lombards) but modified thcfc principles in fuch a manner 
by the local cuftoms of thofe countries, that very different 
fyftems are found to prevail in each of them. Hence the 
title of the book of feuds is, Co'ifucttidincs Feu Jorum. Ger- 
many indeed, as it gave birth to the tenure, retained in 
their purity the longeft its original principles ; and many 
of the conftitutions of the Emperors are preferved in the 
book of feuds ; but thefe were only binding within their 
own dominions, and are frequently entirely diiregarded in 
other countries, where, nevcrthelefs, the feudal tenure is 
well known and acknowledged. By the firft conftitution of 
Lotharius, it is declared, That no one fliall fell any part of 
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tlic fief without the confcnt of the lord {a) : but in France 
the vaflTal might transfer the whole right of his fief without 
f\ich confcnt, except he was reftrained by the terms of the 
original inveftitiire ; the purchafer being bound to per.^orm 
all the fervices due from the vaflal, and to tender his fealty 
and homage within the limited time ; which if he did not 
do, the lord had a right to feize the produce of the land 
In Italy alfo, where, neverthelefs, the fyftem prevailed in 
great purity, we find different cuftoms obferved in difl'erent 
dates (*')• I" ion\e places no alienation of the land, even 
jure libclU {J) was permitted ; in others, the tenant was al- 
lowed 

(2l) Decerntmus nemhii Ucere benrficia quae a fuis fcniorihus 
hahetyjine ipforum permijjlone difirabere. Feud. lib. 2. Tit. 53. 

(b) Et tamen illud quoque fuijfc pcrmtjfum ante confiitutton^ * 
tm Lotbarii^ ttt rKtJlimem fac'tt, § Item fi duo fratres. Ut 
bodie m.iribus Gallia recrptum eft pojje omnino jus feudi^ fine 
n^oluntate dominiy a *uafallo ccdi et *vend'i alteri : qua ratiom 
<tfulgo dicitur feuda patrimonii jure cenfcrh Ccditur cum fua 
<aufa^ nam emptor fidcm et bominium debet ^ quod nifi profiteatur 
intra conftituta tempora^ domiuus fru^us facit fuosj vcl quibuf" 
dam locis fcudum domino aperitur; cujus generis feudum 
dicitur fiefs de danger, quod ejus amittendi vafallo perlcu* 
' lam immineaty nifi mature fidem et bominium exbihuerit, Emp" 
tor etlam debet a»«x»,u4^i*5 et aa-httliKa, et militiae onsrihus^ 
ac /ervitiis fcudo cobarentibus obligatur, Cujacius dc feudis. 
Lib. I. Tit. 2.— T^^/V is nearly tbe pro^ifion of tbe fiatute of 
Weftminfter 3. aljo Craig^ Lib. 3. Dieg. 3. § 32. 

(c) Si Client ulus volucrit partem fuam feudi alien are^ id efl^ 
medium^ fine domini voluntate potent boc facerc : ultcrius pro^ 
gredi non poteft^ fccundum juftum et verum ufum : alioquin et 
fcuilum amittity et non valchit quod fa^um eft, ^uod diclum 
eft alienare» intdligas de libcUo. \Huic con/uctudini deroga- 
turn eft per legem JLothariiS\ JMcdiolancnfa *vcro irrationabi" 
liter confiderantesy dicunt cllentulum etiam alienare pojfc in totum^ 
itfine domini voluntate. Feud. Lib. i. § 13. 

(d) LibiUariui contra^us id eft venditio (alii tamen con* 

ventionem 
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lowed to alienate in that manner to the extent of half bt* 
ficf, and at Milan even the whole. Hence Craig, in laving 
down general rules for the better iinJei (landing of ficf?^ 
fa\ s, That the cvftom of the conntry regulates the Jeud no leff 
than the terms of the iKTcfl'itM t (/»). 

Upon every change, cither of the lord or tenant, accord* 
ing to the generally received opinion, it was neceflary that 
the in'vcfiiture flunild be rciicv/ed. Hence an invcAiture b 
faid to be either of an old fici or of a new one (/), But if 
the feud was old ; that if, if the vafTal claimed the invefti- 
ture in light of a fend granted to the perfon whom he re- 
prcfented, the folcnuiity was Icfs than in grantip.g the in- 
veftiture of a new fief ; and accordingly Cujacius fays, 
the denial of the invertiture in this inllance, is more an in- 
jury done to tl;c vafial than the obtaining of it a benefit con- 
ferred by the lord (^). It is remarkable, that this lefs fo- 

leiDD 

nfenttdJiem ejjevolunt) qua Jit fcrfl>tura^ iniervniiente certa pre* 
tioj et hoc atnplius^ ccrta penjionc conjlituta in annos Jingttlos \ 
et hac plerumquc legr^ ut Jlatnto condiHoque tempore controBm 
renovetiir^ rurfus numerato pretio ccrto ai bitrario, Calvini 
Lexic. Sec alfo Ctjac, in the JcBion above died, 

(e) Mos rrji^nis non minus dat legem feudo^ quam tenOr 
(invejllturar). nam ut ait BaUus^ conjuetudinei feudorum funt, 
locales, Craig. Dieg. 9, § 36. 

(f) In*veJIitura autcm nut fit de veteri heneficio, ant denovc, 
^ae dc vctcrifit et'iam a minor e pf^teji Jicr 't,^Ko*vl vero in- 
vcjlitura feudi^ non ah alio re^e fit^ niji ah eo qui legitime fu^ 
rum bor.orun adm'iniftrationem habet. Feud, L/ib. a. Tit. 3. 

(<;) Duplex eft inviftitura^ alia veteris, alia nnfi bene fici L 
Fe ten's eft qv.oc fit a fuccefforc domini w/ fucceffore vajfalli^ 
mortuo f \ domino i*:l vajfallo ; Noviy ex qua pri mum for mam 
fuam et originem feudum accipit. Htrc dat legem fiudo et con* 
iraHus efi^ ilia qudt fit dc nfeteri f udo^ non rjl contraBus^fed feuJi 
tantum qua dam veluti recognitio fvnplex five a>axa/A>|/»f, qua 
Jit gratuito conjlitutiomhus Neapolitanis, et no fit is illata certs 

pecunia,'^ 



HORSHAM. 



129 



Icmo invedicure was reqiiifite 'in France upon every 
dcfccnt as well as purchafe, although the maxim obtains 
there as well as here, th^t mortuus fafit vivum (^). In 
Scotland, where that maxim is not acknowledged, the 
heir is obliged to male up complete titles ; that is, to renew 
his frifiHj and to procure a charter^ acknowledging himfelf 
to hold the imd of the lord of the fee. The difference 
between thefc is well explained by Craig, who fays. That 
the charter nnd feifm conftitutc one invefliture ; by which, 
he muft be underftood to mean a complete inveftiture to 
which polTcllion is added, as he afterwards fays, that the 
Charter is the Inveftiture (/). In Germany and in 

Holland 

pecuma.^^um inqtdt de veteri heneficio fit tnvefiUuray id eft nulla 
filemnitcu exigitur. Satis eft re Hum efte feud urn, et jurari fidem. 
Rti nomen exprimi, et adhiberi pares non eft necejfe j ei fieri pot eft 
a minor e njigintiquinque annis, ut hoc loco Obertus ait, De hac 
dicere poffis non ejfe beneficium fed injuriam fi quis earn nom impe" 
Iravcrit. Cujac. ck Fcudis, Lib. 2. Tit. 4. 

(h) Apud G alios in fucceffione {iSxmnon eft neceffaria\ mortuus 
enim fafit vivum^ qui fuccej/ioni proximus e/i, et ad fuccedcndum 
habilis. Craig, Lib. i.Dieg. 7. § 28. Solet et ad domum domini ple^ 
mnque inveftitura peti fidelitas offerri, Cujac dc Feud. Lib. i. 
Tit. 2. et Lib. 2. Tit. 4. 

(i) Ex Chart at fola perfonalis aBio competit, fi tradita fuerit\ 
neque tamm femper, cum fit paQum tantum nudum^ quod ad aBio- 
Mem produccndam non fujii it : et ita Jenatus aliquando cenfuit. Ex 
fafina nafcitur realis ailio.fi mandato Domini tradiiamConftct : cum 
tamen utraque unam in veftituram, unicum ( ut loqui folemus ) In- 
hx)SdmtXi\Mm conftituant. Cr. Lib. 2. Dicg. 2. § 18. I^eque fa^ 
Jina per fe inveftitura did potefl^ Ibid. In'^jeftitwra quam Chartam 
4icimus, Lib. 2. Dicg. 7. § t. The precept of the lord to deli- 
ver feiGn, was at firft a fcparatc inftrumcnt, but is now by aft of 
parliament direftcd to be enj;roffcd in the Charter. 

(k) Renwanda njero erat inveftitura a fingulis poffefforilus^ 
ideOf quod olim ficuti feudorum, ita et aliorum praediorum dominium 
MiU non nifi ad cerium tempus vel ad dies vit^ daretttr. 1 , Feud. 
I. 5 «• ^od tametfi poftca in bonis cenfiticisj non minus quam in 
, K ftudit 
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Holland (/), the invert iturc is alfo renewed on trtrf 
change of the pofTeflbr. 

There is a manifeft diflference between a Jrifin of an eftate^ 
as we unrlcrdnnd the term, and thi^ invfftitureoi the feudal 
law. Originally indeed, when fends were granted in vcrh 

A 

feiidls mutaium fit\ manjlt tanrn ?.V5/, vt Ttonji pojfrjjfbres tKVfJiitwTS 
raiovnuontm pei. tr, ezque nomine prsjiare tencrentur laudemum 
quo pojffjffio I'c'luii rtJimcbaiur a domino, Vndf ft rtlevii 'uocahu* 
lum medio etvo irrjaluit. Got. Hicneccii Elem. Juris GermanicL 
Vol. I. p. 459. Edit. 3. 

(1) Ftudo fzepius per fviCtJJior.:m ad n:'jos fuhlnde poffejpa-es trmf- 
latOy pf.j}. cr.'uSf onnium dec e Jorum nmine^ Uudum recogniturni 
erit, Exr.Tjp'o tcs cL*ricr fi/.i. Si auis dicns rcram Curiae frudaliiU* 
gat Of I'tl i:ti lyj-iuy ctram archi-jorum tria^ijiio, in rem frejenimjt 
JifienSy feudn piv.nno ini':Jiiri p^jluUt-, idimque ex more Jolennx^ dt 
mortis un.pore intcrrogarus, quo futuri i\:J'tdU parens in faiacw* 
cejftritf fimid t'.tnimm: is mortis tempore parenti fuo fuerit primge^ 
niust ncc ne ? refpondeMy trimnium javt ejfe quo pater vita funC' 
tus quaternos ex fe reliquerit fiUos ; cciervm eum prion' natu parenti 
nzn ultra trimfirii temporis fpatium fuerit fiipt rftes j fecundus pfxrr^ 
annum et diem prir7:o Jupcri;ixerii\ to tius denique ante paucuUa 
dies in 'vii-is ejfe di fu rit j unum fe modo unicumque feudi fuccefforcM 
reiiquum ejfi j lire pnffejione eum ei idtftler iiqi/eaiy fuccejfione de* 
mum qujrtd huii fcudum deUuum effe^ (onfquens erit totidem iUunt 
tarn leiud'.r::.;, r^uam jura crnialia qua: loeant, reprefentare de- 
bere. Ei quord An fecundus prirnum^ deinde et tertius anni integri^ 
tl quod e.xcurrit tcnilorii moram f i crint^ Uiudemia ca-ieraqxe ho- 
mraria duplicjinda erunt : I : tMiium ut non yiif fnis demum per- 
folutis lui\ /t m:is , to^id. ir. q::c jurii us , /. udo itrcrfliri debcat. Com. 
NcottaJ. dc Ftudi Holl.mdi, WcrifiilicKiuc Succtfs. p. 50. Ihit 
author y p, 54. e.y pl-dns ihe nature off f: in Holland and IVefifrief- 
hndlu rehtnhl: mf-rjir nf.Uls our bui^agc. — Jametfi Fcudumplu" 
fihus Tvf^ament'i fuerit rclitiumi non niji uniium ftamen pro I ata 
tuinfq. portiuniSf jUii'jnis privue feu fffionis ergo ut ^vocant, aliof 
iiiimque modo fudi diiif jf ri non p'jlefij pnncipi folnitur laude* 
tnium, — Qcterum in quot.ifcunque fcudum ^urtts difc edit ^ totidem ex 
n.i ao-ja fcuda fcri hecege ejl, fUtmpQrii decurfu^ *velut poft* 

limini9f 
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Je praffHtl^ in fight of the land or upon it, and w iih due 
foleronity before the pares of the Lords court, pofleilion was 
given along with the invcftiture; and therefore it is faid 
In'vtftitura propric dkltur pnpvJJo ( m ) . But it muft frequently 
have happened, that the folemnities of inveftiture weie per- 
formed when neither the Lord or the VafTal were in pof- 
feflion of the land, or when it was neceiTary to r'cliver the 
t6tual fcifin by a third perfon ; or the Lord might after the 
perfonnance of the folemnity refufe to deliver feifin of the 
iand. The Book of Feuds therefore notices all thcfe cafes («). 
Inthefe inftances, and in general, if weconfider the fubje^l 
accurately, the Inveftiture was diftinguilhcd from the feifin ; 
for if the heir, in a proper feiul, entered upon the land 
of his anceftor, he wonld he faid to be feifed of it, enfen in 
faH before he received the Invcftiture from the Lord ; and, 
by the Book of Feuds, had a year and a day allowed him 
to tender the oaths of fealty and homage {o). With us 
a feifin in la'w is fufficient for fome purpofes ; a fingular 
inftance of which is reported in Croke Eliz. 503. Brough- 
ton and Randal. A father and fon were both hanged in one 
cart ; but becaufe the fon (as was. dcpofed by witnefles) 
Survived, which appeared by fome tokens, viz. his (baking 
his legs, h\s feme thereupon demanded dower, and obtain- 
ed it, upon the iffuc nunques feifie tioiver. This feifin with us 
wonld alfo have tranfmitted the land by defcent through 
the fon to the next hen* ; but in Scotland the heir would 
bavc fucceedcd to the father and not to the fon, bccanfc 
the fon had not made up his titles. Till this invcfliture took 

iiminiOf in unum rvrfus coalucrint, feudum ad jus fuum primigC' 
nium reveni, ac prijiinam denuo naluram rccipere eft cjnftfita' 
ntunt'-^fed hoc de ipfis Irmorariis domiuii is tafitifjrjy laiiuemiif'iue 
abunde diBa funto : Jurium enim ruri^dhan pra-ftationes ab omni- 
bus ex- aequo^ftnf tdUt porro exceplio7ie *-racj}iv i dcbc ut, 

(m) Feud. Lib. i. Til. 2. 

(n) Ub. 1. Tit. 4. Lib. 1. 7//. 42. 4?. 

(o) Feud, Lib. 1. 77/. 40. iJb.-2, Ttt. 37. § i, 
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place, the lord might difpute the title of the vaflal, her* 
ever good it might be agaiiift ftrangcrs: afcer the inveftiture 
given by the Lord, though Grangers might difpute the 
title,, the Lord could not. 

With great deference to fo elegant and able a writer 
as Mr. Judice Blackdone, he doe3 not feem to have paidfuf- 
ficient attention to this ditlindion, when he fays (q) that the 
notoriety of feilin '* hath fucceeded in the place of the an- 
*'cient feudal inveftiture, whereby, while feuds were precari- 

ous, the vaiTal on the defceot of land was formerly admit- 
" ted in the Lords court (as is ftill the practice in Scotland) 
** and there received his yr//?«, in the nature oi a renewal of 
" his anceftors grant, in the preibnce of the feudal pcen." 
For in truth what the vaflal neceflarily received in theLordf 
court was the urjcjilturt\ as above explained ; the feifin bring 
delivered or not according to the circumftances of the cafe. 
There is the fame inaccuracy in the report of the judgment 
of the Court of King's Bench in the cafe of Taylor on tht 
Dcmlfe of Atkyns^ i Bur. 109. Lord MansBeld there 
<]\iotes Bradlon's definition of intrufion, ** pofTclfio qux 

nuda eft omnino, et fine aliquo veftimento quae dici- 
*' tur irtrufio;" and adds, acc^^rding to the report, 
** Vcftimcnto is feifin^ Inveftiture^^ though the tenni 
are by no means fynonimous. The (latutc quia trnf^ 
toresy fupcrfedes the neccflity of an inveftiture, or ac- 
knowledgement of the new tenant by the lord, in order to 
complete the right of the new tenant to the land, becaufe 
it gives free liberty to tenants to fell their lands to whom 
they peafe ; but it muft be acknowledged to be a vciy 
different queftion, whether admillion in the Lords co\irt be 
or be not neceflary to conftitute a burgefs of a particular 
borough which exifts by prcfcription. Before that ftatutc 

Erfi. I»Jlit, p. 2o8» 
^r) FoL 1./. 109. 

it 
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ft was not unufual for lords to grant to their tenants the 
liberty of felling their burgages ; but as no acknowledge- 
ment was of common right due to the lordon thcfe transfers 
of the tand, except on alietiations by tenants in capite (i)» 
it was frequently required by thofc grants that the tenant, 
if about to fell his burgage, fliould furrcndcr into the h'lnds 
of the lord or his (leward, who was to give it to the pur- 
chafer on the payment of a certain fum of money ; or 
that he (hould pay a certain fum to the lord as a t/uit-rent 
for the fale. Inftances of this occur in the ancient grants 
to the burgelTes of Okehampton and Pontcfrad (/), ; and 

fij Black, Com. *voL 2. /. 7 2. 

{tj Vrrterea concfffi et confirma'vt prjefatis burgenfihus meh €t 
fmccejparibus fuis, libertates et Ubeias l''ges quibus utunlur bur- 
genfes Dom, Rfgis de Grimcibi, quce taJ<'S funt j quilibet burgenfis 
potest terram fuMudare vel lundcrecui valuer it , nifi rfligioniyfcdva 
firma domini j et intrabit placitum et reddet terram in manus Pre^ 
toris^ft Prctor dahit terram emptor i^ de dono domini ^ quictam ab 
omnibus^ et emtor dahit Jimi liter unttm denarium. Grant of Roger 
dc Lafci 10 the Burgcflcs of Pontcfraft. 5ih of Ri^h. i. Frafcr 
vol. I. Appcn. p. 1 1. Si Burgenjis'velit recedere, 've>(dat burgagium 
fi liuU cuicunque volutrii exceptis domibus rdigiofu^ et ad quiet* 
debit* dando domino duodecim denar^ et prepofito quatuor, et burgo 
quaiuor quietus recedat. Grant of Robert dr Courtney to the 
Burgi fifes of Okehampton. Ibid. p. 83. To which may add the 
following paffages from the Lc^cs Burcjorum, nvhich are at the end 
of the kegiam Majcftatcm. ^ticunque '■jendiderit terram fuam^ 
uel partem tcme fuj', die qui 'vendiuit crit infra domum^ et ex i bit, 
et alius fur is flans intrabit j et unus dabit pra^p^jfito unum denarium 
pro exitu de terra, et alius dabit denarium, pro introitu et faflna. 
Cap. 56.. 

Item feu Ji firmarius non potefl fir marium facer e^ de aliqua terra, 
nifi reddatur domino capital} \ cl ipfc fuitt illitm Jirmarium et tanc 
*ile firmarius habehit libertatem burgi ; quia duo homines, fimnl et 
fcmtl, non poffunt habere llbcrtMem lurg:^ de uno et codem burga^io, 
pip. 138. 

K 3 It 
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i: ii cot ixpr:bti'^ ihit 2 flrrii'.ir charter was gnnted 
tD tilofe of H>riliiT, ^hlca would utc-^t for the caSism 
c^LUciicJ tor by izc £::ir.g Cjcmberi. 



[B.] 

HORSHAM BOROUGH ] A Survey bdenttd. 

> taken, aod inatic ati 
AND MANOR, (a) J ^^.^^ ^eU tbc 

13th day of Augufi, in the year cf the reign of oar Lord 
James bj the grace of God of Eng. and, Scoiland, FraocCi 
and Ireland, King, defender of the faith, tc. (that is to 
fay) of England, France, and Ireland the ninth, and of 
Scotland the forty-fif.h, before Julm Peers, Gent, lleward 
of the courts of the faid manor, by virtue of a warrant from 
Thomas Earl of Arundel and Suriey to the faid John Peers 
and Daniel Pnlleyn, John Biruye, and John Nye, Gent, 
and others, directed in the prefence cf the faid John Peers, 
Daniel Pulleyn, J(»hn Birftye, and John Nyc, and other 
lawful men of our faid Lord the King, there then preient» 
upon the oaths of Henry Whytall, one of the bailiffs of the 
borough aforefaid, Robert Earsfidd, Gent. Edward Park- 
hurft, Thomas Hurft, Robert Tredcrofte, Henry Week- 
yas, William Seator the Elder, Thomas Smythe, John 
Bcnnet, Henry Feed, Thomas Lyntott, Thomas Maye, 
Thomas Rowland, Richard Whyte, Thomas A wood, Thp- 

(a) The above is a copy of the iranflation of the furrey which wis 
delivered to the Clerk of the Committee. 

mas 
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mas Groombridge, John Awood, ^nd Ralph Coote, bnr- 
geflcs of the faid borough, who being fworn and charged 
upon articles at this court after fpccified, fay upon their 
oaths aforefaidi as follow : that is to fay, 

SCARFOLKES. 

FIRST, That the aforefaid Robert Tredcrofte 
holds to him and his heirs, of the lord of the ma- 
nor aforefaid in free burgage, a certain tenement, ' 
being half a burgage, containing one meffuage, with 
barns, ftables, a backfide and gardens, with the 
appurtenances, called the Red IJon^ formerly cal- 
led Frenches, and lately Agafle's, by the rent by the 
year, payable at the Feaft of St. Michael the Arch- s. d. 
hangel, 8 o 

AND, That Richard Hurft likewife holds one 
piece of land, parcel of the aforefaid tenement, ' ^ 
called the Red Lion, containing in length feet, 
and in breadth feet, being a portion of a burgage, 
by the rent by the year, payable at the fame feaft. o 3 

AND, That William Patchinge likewife holds 
another piece adjoining, in length 44 feet, and in 
breadth 33 feet, being a portion of a burgage, by 
the rent by the year, payable at the fame fead, o z 

AND, That Thomas Pike likewife holds another 
adjoining piece, in length 26 feet, and in breadth 6 
feet, being a portion of a burgage, by the rent by 
the year, payable as above, o 2 

AND, That Robert Earsficld, Gent, likewife 
holds one mefluage and one garden, called HoU 
brook*%^ being half a burgage, by the rent by the 
year, payable as above, o 6 

AND, That Bartholomew Sayeres likewife holds 
one garden, late parcel of Holbrooke's aforefaid, 
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being a portion of a burgage, by the rent by tbc 
year, payable as above, 

AND, That Henry Pntchinge likcwife holds one 
meffuage, a garden, with the appurtenances, late 
Barker's, being a portion of a burgage, by the rent 
by the year, payable as above, 

AND, That Anne Woode, widow, holds for the 
term of her life, remainder to John Woode, her 
fon, for the term of his life, remainder to the hcira 
of Thomas Patchinge, dcceafcd, one barn and one 
garden, by eftimation three acres of land, with the 
appurtenances, being one entire burgage, called 
RandoWsy by virtue of the teftamcnt in writing of 
William Patchinge, deceafed, dated the i8th day of 
Jan. in the year of our Lord, according to the Eng- 
lifli computation, i $98, which the faid William held 
of the lord aforefaid, to him and his heirs in free 
burgage, by the rent by the year, payable as above, 

AND, That the aforefaid Thomas Groombridge 
likewife holds one piece ot the aforefaid tenement, 
called Randoll's, in length 50 feet, and in breadth 
30 feet, being a portion of a burgage, by the rent 
by the year, payable as above, 

AND, That the aforefaid Thomas Lyntott like- 
wife holds a certain tenement, being a burg^ige, con* 
taining one melTuige, one barn, one ftable, one 
garden, and three acres of land, with the appur- 
tenances, late Borncsj by the rent by the year, pay- 
able as above, 

AND, That the aforefaid Thomas Maye like- 
wife holds one piece of a garden, late parcel of the 
fald tenement, being a portion of a burgage, by the 
rent by the year, payable as above, 

AND, That the aforefaid Robert Tredcrofte like- 
wife holds another adjoining piece, in length 123 
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feet, and in breadth 24 feet, being a portion of a 8* d* 
burgage, by the rent by the year as above, o 3 

AND, That John Ravenfcrofr, Gent, likewifc 
holds one mefluage and garden, with the appurte- 
nances, called BaU^vyn^Bj being a portion of a bur- 
gage, by the rent by the year, payable as above, o 3 

AND, That the fame John Ravcnfcroft likewifc 
holds one garden, being a portion of a burgage, 
called -Afjlcy^h t>y the rent by the year, payable as 
above, o ^ 

r AND, That the aforefaid Henr>' Whytall like- 
wife holds one mcfluage, one barn, and one garden, 
with the appurtenances, late Michell's, called Bar/U' 
bouffy being half a burgage, by the rent by the year, 

^ payable as above, o 6 

AND, That the aforeiaid Thomas Rowland like- 
wife holds one croft of land, containing by eftinia- 
tion three acres, with the appurtenances, called Pol* 
lardfcrofty being one entire burgage, by the rent 
by the year, i o 

AND, That John Lyntott, the fon and heir of 
Richard Lyntott, deceafed, likewife holds one croft 
•f land next to Beanbridge, containing two acres, 
with the appurtenances, called StecJfcroft^ being half 
a burgage, by the rent by the year, payable as 
above, o 4 

9. AND, That Thomas Woode likewife holds one 
croft of land, containing by eflimation two acres, 
with the appurtenances, Ciillcd Dennifcroft^ being 
half a burgage, by the rent by the year, payable at 
above, o 6 

AND, That John Nye, Gent, holds to him and 
his heirs of the lord of the manor aforefaid, in free 
burgage, a certain tenement, being one entire bur- 
gagOf containing by cilimatiou four acres of land, 

with 
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with the apfMirtenances, in two crofts, called OdcM^ 
dcn*t ; one having a certain narrow way, being a 
wayne-way, leading from the king's highway there 
into the faid croft, by the rent by the year, payable 
at the aforcfaid feall, 

AND, That the fame John Nye likewife holds 
to liim and his heirs of the fame lord, in free bur- 
gnge, a certain other tenement, being an entire bur- 
grige, containing one meflTiiage, one bam, backfide 
and garden, by cftimation three acres of land, with 
the appurtenances, called GrandforiPsy by the rent 
by the year, payable at the fame fead, 

AND, That Henry Stone likewife holds to him 
and liis heirs of the lord aforefaid, one meiluage, one 
garden and backfide, late SneUing*s, being half a 
burgage, by the rent by the year, payable at the 
(a me feaft, 

AND, That William Grencfield holds to him and 
his heiis of the lord aforcfaid, one mclTuage, bam, 
bnckfidc, garden, and orchard, with the appurte- 
nances, called Oclcjidenh^ late Snelling's, being one 
entire burgaj;c, by the rent by the year, payable at 
the fanic feail, 

AND, That Thomas Patchinge likewife holds 
one curtilage inclolcd with pales, late Penycode's, 
lying towards the aforefaid burgage of William 
Circneflcld, on the eaft part ; and to the tenement 
of the aforcfaid Henry Stone on the fouth, weft, 
and north parts ; the fame curtilage being a portion 
of a burgage, by the rent by the year, at the fame 
fcal>, 

AND, That John Pylfould likewife holds one 
melTuage and garden, with the appurtenances, cal- 
led iW/#>^*fi, being a portion of a burgage, by the 
rent by the year, at the fame feaft, 
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AND, That John I^yntott, fon and heir of 
Kicbard Lyntott, dcceafetl, holds to him and his 
heirs of the lord aforciaid, in free burgage, a certain 
meiruage, witil a certain houlc, called the Ga^U 
houfc^ with the barns, backfides, gardens, and 
twenty acres of land, with the appurtenances to the 
fame mcffuage adjoining, called Butler s^fometime the 
Gaol'houfi and Und^ being five burgages and an s* d, 
half, by the rent by the year, at the fame feaft, 56 

AND, That John Pancras likewife holds onemef- 
fuage and garden, wiih the appurtenances, being 
half a burgage, late parcel of Butler's aforefaid, by 
the rent by the year, at the lame fealV, o 

EAST-STREET, Ss. 

AND, That the aforcfaid Henry Weckyns holds X 
to him and his heirs of the lord of the manor aforc- 
iaid in free burgnge, one mefliiage, barn, backfidc, 
garden, and four acres of land, with the appur- 
tenances, called Jjhley^Sy being two entire burgages, 
by the rent by the year, 1 o 

AND, That Beatrix Conftable likewife holds one 
mefluage, back fide, garden, and orchard, by tfti- 
mation one acre of land, with the appurtenances, 
being one entire burgage, by the rent by the year, 
at the fcaft aforefaid, i o 

AND, That the aforefaid Thumas Rowland like- 
wife hold: one mefluage, one barn, backfide, and 
garden, formerly Bijbop^s^ and late Scale's, being 
two burgages, by the rent by the year, at the feaft 
aforefaid, a o 

AND, That John Bennet likewife holds one mcf- 
fuage, backfidc, and girdcn, with the appurtenan- 
CC5> late Broadbridge^i^ being a portion of a burgagCi 
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br tbe rent therefore br the year, at the fi»ft s. 



AND, That Thomas Patchinge, the fon and heir 
of Thomas Patchinge, dcceaicd, hkcurh'e holds two 
acres or lanH, with the appurtenances, late Potter's, 
being two burgages, by the rent by the year^ at the 



AN D, That the aforefaid Thonuif Rowland I'lke- 
wife holds one meadow, containiog by eUimation fe- 
ven acres, with the appurtenances, formerly the 
aforefaid Bifhop's, and lace Scale's aforefaid, being 
fix entire burgages, by the rent by the year, at the 
lame fcaft, 6 

AND, That the aforefaid Edward Parkhurft and 
Richard Whytc likewire hold jointly one croft, con- 
taining by eQimation two acres of land, with the ap- 
purten.inces, late Ellyott^Sy being two entire bur- 
gages, by the rent by the year, at the fame feaf^, a 

AND, That the fame Edward Parkhurft, and 
Elizabeth his wife in right of her the faid Elizabeth, 
hold to them and the heirs of her the faid Elizabeth 
of the lord aforefaid, in free burgage, one melTuage, 
one barn, and three acres of land, with the appurte- 
nances, late Andrew Robyfon's, being three entire 
burgages, by the rent by the year, payable at the 
fame lead, 3 

AND, That the fame Edward Parkhurft and 
Elizabeth likcwifc hold one toft and one garden, 
with the appurtenances, late Patching's, being half 
n burgngc, by the rent by the year, at the fame 
fcaft, o 

AND, That the fame Edward holds one croft of 
land, containing by eflimation two acres, with the 
appurtenances, called Hollantlfcroft^ being one entire 
burgage, by the rent, i 



aforeiaid. 



o 



iame feaft. 
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SOUTH-STREET, Ss. 

AND, That Thomas Shcppard, Gent, and Mary 
his wife, in right of her the faid Mary, hold to them 
and the heirs of her the faid Mary of the lord afore- 
faid in free burgage, one meffuage, one barn* one 
garden, and one orchard, with the- appurtenances, 
being a portion of a burgage, by the rent by the s. d. 
year, payable at the fame fead, o 4 

AND, That the aforefaid John Wood holds to 
him and his heirs of the lord of the nianor afore- 
Said in free burgage, one meiuiage, one bam, one 
garden, and one orchard, with the appurtenances, 
formerly Potter's, being a portion of a burgage, by 
the rent by the year, payable as above, o ^ 

AND, That Thomas Hurft and Elizabeth his 
wife in right of her the faid Elizabeth, hold to them 
and the heirs of her the (aid Elizabeth, of the lord 
aforefaid, in free burgage, one meifuage, lately 
built, and garden to the fame adjoining, with the 
appurtenances, formerly Bifliop's, and late Turner's, 
t^ing a portion of a burgage, by the rent by the 
year, payable as above, o 2 

AND, That the aforefaid Edward Parkhurft and 
Elizabeth his wife, like wife hold one melTuage, one 
horfe-mill, and garden, with the appurtenances, be- 
ing half a burgage, by the rent by the year, pay- 
able as aforefaid, o 6 

AND^ That William Coe_ holds to him and his 
heirs of the lord aforefaid, in free burgage, one 
melTuage, with a backfide and garden adjoining, 
late Forman's, and formerly Force 's, being a por- 
tion of a burgage, by the rent by the year, payable 
as above, o 4 » 

AND. 
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AND, That the aforefaid Edward Parkhurft and 
Jlizabtfth his wiic, in ri^ht of her the fiiid Eliza- 
beth, hold to them and the heirs of her the (iaid 
Elizabeth of th j lord aforefaid, in free burgage, otie 
melTuage, wirh a back fide and garden adjoining, 
being halt a burgage, by the rent by the year, pay- 
able as above, 

AND, Thit Henr>- Patchingc holds to him and 
his heirs of the lord aforefaid, in free burgage, one 
nielTuage, one garden, and one orchard, with the 
appurtenances, being hair a burgage, late Hadman's, 
by the rent by the year, payable at the fame feaft, 

A\D, That the aforefaid John Ravcnfcro ft holds 
to him nnd his heirs, of the lord aforefaid, in free 
bur^gc, one melTunge, with buildings, bams^ 
ilablcs, back fides gardens, orchards, and^Ionc acre 
and a half of land, with the appurtenances, late 
Nutlyc's, being one entire burgage and an half of 
one burgage, by the rent by the year, payable as 
above, 

AND, That Rowland Wood likcwife holds one 
rrciru?/;e, with a backfide, garden, orchard, and one 
: ; oft ot land, conrnining two acres adjoining, with 
tlic nppurtenanccs, being one entire burgage, by the 
rent by the year, payable at the fame feaft, 

AND, That the aforefaid Ralph Cootc likewife 
holds one meflfuage, with a backfidc and garden ad- 
joining, with the appurtenances, being half a bur- 
gage, by the rent by the year, payable at the fame 
fcaft, 

AND, That that the aforefaid Hcnr/ Feeft like- 
vife holds one melTiinge, with a backfidc and gar- 
den adjoining, with the appurtenances, being half a 
burgage, l:>y the rent by the year, payable at the 
fame feal>, 

^ AND, That Arthur Woodgate likewife holds one 
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mefTuage, with a bam, back fide, and garden to tile 
fame adjoining, with the appurtenances, late Allen's, 
and formerly Holbrooke's, being one entire bur- 
gage, by the rent by the year^ payable at the fame s. d« 
feaft, I o 

NORTH-STREET, Ss. 

AND, That James Veraye, and Dyonifia his 
ti'ife, one of the fi iters, and co-heirefs of John 
Jenncr, deceafed, in right of her the faid Dyonifia, 
hold to them and the heirs of Dyonifia, one mef- 
fuage, with a backfide, garden, and two ihops to 
the fam« adjoining, with the appurtenances, being 
half a burgage, by the rent therefore by the year, 
at the fame feaft payable, o 6 

AND, That the aforefaid James and Dyonilia 
likewife hold one mefluage, one horfe-mill, with a 
backfide and garden adjoining, with the appurte- 
nances, being a burgage, by the rent by the year, i o 

AND, That the aforefaid Thomas Smythe, and 
Elizabeth his wife, another filler and co-heirefs of 
the faid John Jenner, in right of her the faid Eliza- 
beth, likewife hold one meffuage, with a bam, 
backfide, and garden adjoining, with the appurte- 
nances, called the Chequer^ being one entire bar- 
gage and a half, by the rent therefore by the year, 
payable at the fame fead, 1 6 

AND, That Richard Ileyborne holds to him and 
his heirs of the lord aforefaid, in free burgage, one 
meiTuage, with a backfide and garden adjoining, 
with the appurtenances, late Booker's, being half a 
burgage, by the rent therefore by the year, payable 
at the fame fcafi, o 6 

AND, That the aforefaid V^illiam Slater the 
Elder, likewife holds one mefluage, with barns, 

(lables, 
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ftables, backfidc, garden, orchard, and four acres 
of land to the fame adjoining, with the appurtenan- 
ces, called the (rrorgr^ laie Botting's, being two 
burgages and half a burgage, by the rent by the t. <L 
year, pnx able at the lame fcall, j ^ 

AND, That the aforefaid John L\ ntott likewifc 
holds one meffuage, a hoiife called a Brewhoirfe, 
Dv irh a back fide, garden, and orchard, with the ap- 
purtenances, called Cccimafk*6^ late Ingram's, be- 
ing one entire burgage, by the rcut therefore by 
the year, payable at the aforefaid fead, i o 



[C] 

Lord William Gordon and Mr. Baillie after the decifioo 
of the Committe, fevcrally brought acftions againft Drew 
Michel and John Rawlinfon the BailiflTs, for a falfe return* 
Thefe came to be tried before Mr. Juflice Grofc and a fpc- 
clal Jur\', at the fummer affizcs for the county of SuiTex, 
held at Hcrfham in Auguft 1792 : counfel for the plaintifis, 
l^Iefirs. Pigott,Roiis, Acam, and Eaylcy; for the defendaoti, 
!Meflrs. Serjeant Boacl, Hurft, Shepherd, and Garrow. 

The firll action tried was that in which Mr. Baillie was 
plaintiff. There were four counts in the declaration. The 
firft ftated, that the Borough of Horlham in the county of 
Suflex was an ancien: b:)rcugh, and that for a long fpace of 
tiu;e two burgefles have been ele»rled and fenr, and of righC 
ought to be elected and fent, to fcrve as burgefles for the 
faid borough in Parliament. That before the time herein- 
after mentioned, viz. on the : 6th of June 1 7 1 5, it was deter- 
mined in the Houfe of Comn.ons of this kingdom, that the 
right of Election of members to fer\e in Parliament for the 
faid borougH, was in all fuch perfons as have an eftatc of 
inheritaitMrc, or for life» in burgage houics or lands lying 

' within 
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lying within the faid borough, which faid determination 
from thence, until, and at, the time of the return herein- 
after next mentioned, was the laft determination in the 
Houfe of Commons of this kingdom of the right of 
cle6tion in the iaid borough. That on the lathof June 
1790, a writ under the gre..t feal of Great Britain, ifl'ued 
out of the court of Chnncery, dir^cied to the flierilT of 
SuiTcx, for a general election within that county, for a 
parliament to be holden on the loth of Auguft ; which 
writ was afterwan^s, and before the return, delivered to 
Hcnr>' Mnnning, Hfq, the then (heriff, to be exectited in 
<lue form of law; by virtue whereof he on the iith of June 
1790, made his precept in writing, fealcd with the feal of 
bis office, diredkd to the bailiffs of the borough of Hor- 
Iham, to whom the execution of that precept of right be- 
longed, for the ele4ftion within ihe faid borough of two 
burgeffes of the faid borough, accor-ding to the form of the 
laid writ ; which precept was afterwards and before the re- 
turn thereof, delivered to the defendants, who then aiu] from 
thence, unt.l, at, and after the eledion aftermentioned, were 
bailiffs of the faid borough, to be executed in due form of 
law. That on the 19th ot June 1790, an elc6tion of two 
burgeiTes of the liiid borough to ferve as burgeffes for the 
ik'id borough, in the faid parliament, was had s^nd made 
according to the exigency of the faid writ and precept ; at 
which cic<5^ion the plaintiff, Lord Wm. Gordon, Tiniothy 
Shelley, tfq. and Wilion Braddyll, Efq. were randidates. 
That the plaintiff at the laid election was eleded to ferve at 
one of the burgeffes for the faid borough in the faid par- 
liament, by a majority of fiich perfons as had at the time 
of fiich eledlion an eftate of inheritance or for life, in bur- 
gage houfes or burgage lands lying within the faid borough: 
Yet the defendants, well knowing the premifes, but not re- 
garding their duty, or the ftatutc,did not certify and return 
plaintiff to be eledied to ferve as a burgefs for the faid 
ix>rough in the faid parliament; and on the 19th of June 
1790, caufed an indenture to be made between the faid 
L Henrjr 
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Hcniy Manning the then flicrifF, of the one part, and them* 
-felvei and divers b'.irgeiTcs of the f .id borough, of the (dha 
part, and cai:fed one part of the fiid indenture to be fcakd 
with the common ft-al of the faid bailifls and burgcfTci; n 
which indenture it was faliely allcdged that the faid bai- 
liffs and burgctlcs of the faid borough, as the major part 
of the burgciles of the fnid bcrouv^h, of them who at that 
eleiliun were prelcnt, as well for themfelvcs as for thewhok 
borough, had elevated Tinu»thy v^he'.ley, Efq. andWiliba 
Biaddyll, Efq. to be burgclfes of the faid bor.ugh to tbc 
faid parliament. That the dcfcndnn:. afterwards, contraiy 
to ti.eir duty and the rtatiitc, certified and returned the faid 
indentures to the faid Henry Manning the (heriff, to be 
by him certified and remitted to his Majefty in Chancay, 
and annexed to the faid writ and returned to his Majefiy 
as a good and time return to tlic faid writ ; which indeoture 
and return was acccordingly certified and returned to the 
King in Chancery ; by which means the pla'.ntiflfwas for a 
long time (/^ :y/V, twenty mo:iths) prevented from taking his 
fe.it as fuch burgcfs in the faid parliament, and was obliged 
to lay out a large fum {toijcify 2000I.) in order to obtain 
it. 

The fccond count dated the antiquity of the borough, 
its right to fend members, the la ft determination, the writ, 
its delivery to the fhcriff, the precept and its delivery 
to defendants, and the election, as before. That plaintiff 
was then duly elected to fcrve as one of the burgeffes for 
the faid borough, &:c. by a majority of fu^^h perfons at 
then rcfpeftively had a legal right, according to and within 
the true intent and meaning of the faiJ lall dcterminatioa 
of the Iloufe of Commons, to vote in the faid elc^>ion. 

The third count ftated the elcdion as alx)vc, conclud- 
ing that the defendants rcjti5Ved and refiifcd divers, viz. 
Forty perfons, who then and there had refpe<^ively edatei 
for life in burgage houfes and burgage lands, lying within 
the faid borough, each of which faid feveral perfons then 
' and 
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re oflfered and tendered their votes for plaintiff ; and 
faid pcrlor s, together with divers other voters wlio 
y defendants admitted to vote, and did vote for 
fat the faid clec^'tion, nr.d who were then and there 
Iters, according to and within the true intent, &c. of 
dcterminatioii, wonld have given plaintiff a majority 

legal votes at the faid clcv'"tion ; by reaibn of which 
1 and refufal, plaintiff was prc'Vyjatcd from hnvin^ a 
y of fuch legal votes at the faid cle-.lion : and al- 

dcfjndmts well i;new that plainciff at the faid clec- 
d a niajority of k-gal votes according to the laft 
ination, and tiien and there by ccafon thereof ought 

been elected, yet defendants caiifed fuch indenture 
re to be made, certified, and returned, l^y which, 
before. 

fourth count was the fame as the third, except that 
1 that the perfons rejc^led were prrfons who had 
right to vote at the faid ele'Hon, according to and 
the true intent and meaning of the faid laft deter- 
)n. 

darr.a;;e was laid at io,oool. and the defendants 
i Not guilty. 

Piggot ftattd the neceility there wa? that returning- 
fliould difch.irc;c their duty accordin;; to law, anwH 
hofe who were chofen by the majority of the electors, 
he legitlature had early taken into its couiulcration 
ifes to which the diichargc of the oilice had bevin 
able, and hid in the rci^n of Henry VI. infiicled 
;y of lool. on thofe who (houM make a fili'e return ; 
cing found ineffe«^lual, was extended by ilie 7th and 
I. ^. chap. 7. to double the daiwages wluch the party 
ftiould fui^.ain, together with full colh offuit^ But 
jturning-oHiccrs are thus punifticd for abufnig the 
nmitted to them, their duty is pointed out by law, 
are direc^ted to follovv the 1 all determination of the 
.f Commons on the right oj election. That right 
L '2 he 
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he llntcd to be fo clear in Hordiam, fpringing from wbiC 
the bed authorities had declared to be the original foiirce 
of reprefentation in this idand, that tince the determinatioQ 
in 171 5, it had never been qi'.efli'^ned, even by parliameo* 
tary adventurers, t;ll the gjncral elcdion in 1790. The 
phintiff on that occafion had engagt-d a learned couniel,of 
peculiar experience in iuih cauics, to whofe opinion be 
fhould have thought the bailiff: would have been giad to 
liften. Th^t gcnilennn read to rhem the joiirnah of 171J 
and the ftaiute on which the prcrcnt a<fiion was founded; 
fo that their condu£t miift be conlidered as w ilful, being 
adopted after the full kuowledge of the confequences that 
would follow. Owing to th< ir return, MelTis. hhelley and 
Braddyll had fat in the Houfe of Commons for nearly two 
feflions, and the plaintiff had been put to great trouble and 
cxpence during the three weeks which the committee took 
to invcdigate the cafe. He then dated the proceedings be- 
fore the committee, and the determinations they had come 
to. Upon the whole, 26941. 13s. 4d. had been expended ; 
one half of which the plaintifl* had paid ; which fum he ap- 
prehended the jury would double, according to the aft of 
parlia.rjenr. 

Evidence. The counfcl for the plaintiff having proved 
that the Ijoroughw.TS anticnt by old returns, produced the 
writ and return at the lad ele<^iion, and called the^nder- 
(heriff to prove the iiTuing of the precept from his office. 
It was here obferved that the wnt directs the eledion to 
be made according to the form o: the^a/«/«, whereas the 
'Sifi Prius Record had JlatuiCy ot which variance the learned 
judge took a note. The ofHcecopyof the indenture of return 
had the names of Mr. Baillie and Lord William Gotdon 
on it, but the perfon who examined it with the origtnalt 
declared that in the original, thefe names were written on 
erazuies : this was explained by producing, according to 
the a^ of parliament, a copy of the rcturn-bo<>k, in which 
the clerk of the houlc had entered the names of all thofe 

wh« 



HORSHAM. 



H9 



tv-ho were returned by writs returnable on the 1 2th day of 
Auguft ; and alfo the amendments directed to be made in 
thcle returns by the Houlc {a). By this it appeared that 
MefTrs. Shjlley and Braddyll had been firft returned, but 
that the clerk of the crown had attended on the 1 ath of 
March and erazed their names, and inferted thofe of Lord 
William Gordon and Mr. Baillie. 

Mr. Ellis and Mr. Lee gave the fame account of what paf- 
fed at the ehv-^ion that they had before given to the Com- 
mittee. The former faid, That Drew Michel was bailiff iti 
1780, and had executed a return, which was proved by the 
original return itfclf, brought from the petty bag-ofKcc. 
He was alked by one of the jurymen, Whether Mr. Doug* 
las fufficiently explained the mraning of the refohition to the 
bailiffs ? To which he anfwered, That he did not think that 
they poffibly could have mifunderftood it. The counfel 
for the defendants proceeding to enquire into the conlider- 
ation given for the grants, their dates, and cuftody, the 
learned Judge obferved, That the enquiry was immaterial 
to the prefent queftion. Mr. Witham, a clerk in the of- 
fice of the Cleric of the Journals in the Houfe of Commons, 
who had attended the Committee, brought with him 
the original minutes, and faid they were taken by him, 
except upon the lad day. Another perfon who at- 
tended on that day was called, and read the refolutions 
of the Committee, That Meffrs. Shelley and Braddyll 
were not duly elected, and that Lord William Gordon 
and Mr. Baillie were : That the oppoiition of the Members 
returned was not frivolous or vexatious ; and that the 
bailiffs were reprehenfible* All but the lad refolution 
was reported to the Houfe. The returning-officers had 
Mr. Chambre for their counfel. —The evidence for the 
plaintiff being clofed, 
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Mr. Snjeaai Bond^ on the part of the defendants, fai^ 
That the <ir.c(Hon to be decided by the jury \va« not, 
ivhat might have been the dtterminatitm of the Com- 
mittee on a !are difculTion : for though the Committee 
might diiTcr in op nion with the baJ;»T<, it did not follow 
that the latter were in the wnm*;, but was, Whether 
or n. t the returning-officcrs had a^ted fairly and honeftly, 
according to the bell of their jndgn.ents, in a very diflkult 
cafe ? A Judge upon tl'.c bccKh might mifcoDceive the 
law ; but if he gave his opinion with integrity, uniofhi- 
cnced by any corrupt motive, none but perfons of a irali^ 
nam difpofition woi^ld think of punifhing him for aoln- 
voluntar)' en or. The hardiliip, he obicrved, was greattf 
on the briililTs, who were compellable to wt\ as returning- 
ofticeis, lx!caure tbcy were burgcfTes of the borough, and 
^^ho, unfoituriattrly for them, were to be involved in nrio 
by the contention of two powerful neighbours. After 
repealing the arguments for the necetfity of the admiflEon 
of the voters, and reading tl>e paflTagc from Carcw, be 
aiked, How it was polTible, that the retuming-officers could 
decide upon the legality of the forty-two deeds whiA 
were tendered to thciu at the poll ? They could not admi* 
niftcr an oath to the perfons who offered to prove the exe- 
cution of them, nor could thofe pedons have been indidcd 
for perjury if they had fworn falitly : they would in- 
deed have had a rule to direcft them, had the burgagc-roU 
of i6i I been produced ; but that was kept from them by 
the agents for the petitioners : notwithftanding which 
advantage, ihey themfelves miftook tl'.e conftitution of the 
bc)rough, according to the dccifion of the Committee. The 
length of time which the Committee took to *avclligate 
the cafe, proved its difficulty ; and as they reported that 
the petitions of MefTrs. Shelley and Braddyll were not fri- 
volous or vexatious, they muft hnv2 been of opinion that 
cacli party oiight to pay its own corts ; but if any per- 
fons ought to repay the plaintiffs cods, he thought the lofs 

fliould 
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fhoalcf fall on the oppoiitc candidates, and not on the bai- 
liflfs, who were unable to fiipport it. 

No evidence being oftercd by the counfel for the de- 
fendants, the learned judge addreffed the jury nearly in 
the following manner : 

** This is a:i adion brought by the plaintiff for a falfe re- 
turn at the laft general election. The nature of the action 
and of the defence made againft it^ have been well explain- 
ed. The words of the ftatute which gives the aif^ion, prohi- 
bit a// falfe returns wilfully made ; you are to enquire, there- 
fore,, i ft, Whether the return in queftion was falfe? and, 
adry. Whether it was "Mfully falfe ? As to the firft point, 
no doubt can be entertained ; the only competent tribunal 
btving decided the return to be falfe. On the fecond head, 
jrou Iboul d be convinced that the bailiffs felt at the timq 
they were making it, that it was falfe ; lefs ought not to 
induce you to find a verdict againft them. A falfe return 
h not enough to fubjedt an officer to this aiflion ; he mufl: 
be proved to have returned falfely, knowing his return to 
be falfe. The ftatute on which the action is founded is of 
the greateft importance, both to the public and individuals. 
Vain would be the attempt to preferve the freedom of elec- 
tions, if returning-officers were at liberty to difregard the 
right ot voting ; but you will recollect, that the z€i is penal 
as well as remedial, and that the officer takes an oath to 
difcharge his duty confcientioully ; which he muft violate 
when he is guilty of making a falfe return. I (hall not 
make many obfervations on the evidence, having obferv- 
ed with pleafure, that yon have paid the greateft attention 
to it ; but as the Journals of 1715 were properly much re- 
lied on by the counfel on both fides, I fliall read them 
to you.— I have read ihe Journals to you for this purpofc, 
that you might fee. Whether there is that obfcurity in 
them that could miflead the defendants, or any man of 
plain fenfe. The following words are remarkable : But 
L 4 "the 
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the Sitting Memben cotmfcl infifted it was effcnMf 
*^ neccflTary they fliould be prcfeoted by the Hoouige^Jiiry ; 

which was denied by the petitioners counfel.** Then 
follows the rcfolmion, not mentioning the adiiiiffioa» about 
which was the difpiite. You will confide^ Whether this is 
a refolution which he ^vif^ rums mmfi reaJ, and wrhcther it 
can be midaken without being wilfully milcooftnied. Of 
this the condud oi the retuming-officers at the poll will af- 
filt you in judging. Mr. £lli's faid. That when the bur- 
gnge-roll was produced, they were aiked. Whether they 
meant to proceed according to the method that had beeo 
declared illegal in 171 5 ? To uhich Drew Michel anfwered. 
He did not care for tbaty be JbouU proceed in tix fame meauuTf 
as he knew no better rule to proceed by tfmn the burgmge^roU, 
The fame cjuellion was put to the other b.ultfr, who acquiefccd 
in the decifion und return. [States the other Evidence.} 
You will judge of all this by the rule abovciaid down. As to 
what Drew Michel did when there was noconteft in the bo* 
rough, I do not apprehend it can weigh much againd him ; 
nor, on the other hand, can any argument be drawn from 
the re-dclivcry of the title-deeds ; for while the Houfe of 
Commons declares this to be the law of parliament, it can- 
not lie left to the confidtration of a jury. If you fliouId 
be of opinion that the plaintiff ought to recover, you will 
confider of the damages. I fliould have fome doubt whe« 
ther the damages fliould be doubled by the court, or by 
you ; but that difficulty is removed by the underflanding 
of the parties, that whatever you give, if you find for the 
plaintiff, fliall be conlidcred as the doubled damages. The 
bill of Meflrs. Wallis and Troward you have heard has not 
been taxed : it fcems admitted to be a fair bill as between 
the agents and the plaintiff ; but you are not abfolutely 
bound by it. The Committee refolvcd, That the oppo- 
fition of Meflrs. Shelley and Braddyll was not frivolous or 
texatious, but that the bailiffs condu^ was repreheofible ; 

but 
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but they might not think the return wilftUly falfe, altho' 
they thought the bailiffs repreheniible. That quedion you 
mud judge of for yourfelves faiily, and without prejudice. 
The ftrong ground on which the defendants reft their cafe 
is. That the miflake was not wilful ; and they rely much oa 
the long fpeeches and learned arguments of counfeU Did 
thoie miflead and puzzle the bailiffs, or did they a6t as they 
did under cover of thofe fpeeches ? If you are of opinion 
that it was a wilful falfe return, you will find for the plain- 
tiff"; if you are of opinion it was a millaken falfe return, 
you will then find for the defendants. 

The jury found a verdidt for the plaintiff" for 800I. at 
double damages. The fame jury were fworn to try the 
next a£tion ; and the fame verdidl was agreed to be takea 
for Lord Wilham Gordon, fubjed to a motion for a new 
trial, or arreff of judgment. 
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of t!ie County of 

Sutherland; 



Tbc C j o unl t tf c wa$ dsofra on Fniay the Qth of 
lilixcli, ud confificd of tAC following Membcis: 

Hoa. Henry Hob^, ubo/rmuy 

Tnomas Bunr Bramfton, £!i|. 

Nath. BraflV Halhc^f, 

General Brucr, 

Wiiiiam Niibett, Ei'q. 

Lieut. General Vaughan. 

Francis Bullcr Yarde, Efq. 

John Fcnton Cawthomc, Elkj. 

Earl of Carysfort, 

Sir James Stewart Dcnham, Bart. 

William Crofbie, Ei'q. 

Lord Geo. Thynne, 

Hon. John Thomas Townlhend, 

John Crcwc, Efq. Komlme of the Peilmmrs. 
Gibbs Crawford, Efq. Ncminec cf tbeShtingMcmUrSm 

PeiitlonerSf 

1. Robert Home Gordon, Efq. of Embo. 

Counsel, 
Mr. Douglas, Mr. Luders. 

2. Robert Bruce iEneas MacLeod, Efq. of CadboU* 

Counsel, 
Mr. Graham, Mr. Dqndas. 

Sitting AfemieTy 
Lieut. General James Grant, of BallendalIoch» 
Counsel, 
Mr. Partridge, Mr. Tait. 
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HE petition of Mr. Gordon ftated, That 



the laft election of a commiflioncr to ferve in the 
prefent parliament for the county of Sutherland, 
which was held at Dornock, in the (aid county, 
on Wednefday the 14th day of July 1 790 : That 
the faid General Grant claimed to be, and took 
upon himfelf to aft as, parliamentary prjefes of 
the meeting for the eleftion, previous to the , 
choice of a prsefcs by the freeholders of the faid 
county then met ; and not only himfelf voted in 
the choice of fuch prsefes, although he had no 
legal right to be upon the roll of freeholders of 
the fiid county, or to vote in fuch choice, but 
alfo admitted feveral other perfons who had no 
legal right, either to be upon the faid roll, or 
to vote in the choice of praefes, to vote in 
fuch choice, by means whereo. .Robert Bruce 

j£neas 
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^Encas MacLeod obtained a colourable majority, 
and was by the faid General James Grant de- 
clared to be duly chofen pra^fesof the faid meet- 
ing, although George Mackay, Efq. of Bighoufe, 
was the pcrfon duly chofen pnefes by a majority 
of the freeholders the n prefcnt, who had a right 
to vote in fuch choice: That the liiid General 
Grant and his adherents (landing upon the faid 
roll, >yere guilty of g-eat partiality and injuflice 
to the petitioner, not only by not ftriking the 
names of him the faid General James Grant and 
of fundry other perfons out of the roll of free- 
holders of the faid county, and by taking and 
accepting the votes of fuch perfons, as well in 
the choice of praifes and clerk of the laid meet- 
ing as in the election of a commiflioncr to rc- 
prcfcnt the faid county, ahhough by law they 
were not entitled to have remained on the faid 
roll of freeholders, or to have voted at the faid 
election, but alio by enrolling other perfons as 
freeholders on the faid roll, and taking and ac- 
cepting their votes in the faid clccVion, and by 
Itriking the name of John Gordon, KCq. of 
ruhoihe, from the f:iid roll, who had a legal 
ri<z:ht to continue thereon, and who would have 
voted, and did aclualiy tender his vote for the 
peiitloner : That the laid General James Grant 
\\as gifilty of briber}*, 5:c. and was ineligible to 
ferve in pailiamcat for the faid county, not being 

a legal 
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a legal freeholder of the fame : That the peti- 
tioner had the votes of a majority of the free- 
holders of the faid county, who by law were en- 
titk'd CO vote at the faid elcftion ; and that the 
faid George Mackay of Bighoufe, who was the 
legal pricfcsof the faid meeting for eleftion, gave 
his calling or decifive vote in favour of the peti- 
tioner, in cafe in the event it fhbuld afterwards 
appear that the votes of the legal freeholders then 
prefent were equal : That the petitioner was 
therefore duly eleded the commifTioner to fervc 
in parliament for the faid county, and ought to 
have been returned as fuch by the laid meeting, 
to the (heriff of the faid county, and by him re- 
turned as fuch commiflioner; but that the faid 
General James Grant, by the means aforefaid 
and by various other undue pradtices, procured 
himft If to be returned by the faid IherifF as the 
commiflioner chofjn to reprefcnt the faid coun- 
ty ; and has adually been returned by the faid 
flieriiras fuch comniiilioner, in prejudice of the 
faid petitioner," Sec. 

The petition of Robert Bruce ^neas Mac 
Leod, Efqr. of CadboU, fet forth, " That at 
the meeting for the election of a member to 
ferve in parliamei.t for the county of Suther- 
land, hoklen as above, the petitioner. General 
Grant and Robert Home Gordon, Efq. of Embo 
were candidates ; and that the petitioner being 

duly 
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duly clc6kcd by the votes of a majority of the 
real freeholders prefent, qualified and entitled by 
law to give their votes, ought to have been re- 
turned commilTioner for the (aid (hire ; that die 
meeting however having admitted the votes of 
feveral perfons who were not legally qualified or 
entitled, nor poffeifcd of fuch real freehold 
eftates and qualifications as the laws of Scotland 
require, there was an apparent majority in favour 
of the faid Lieut. General James Grant, who 
was declared by the faid meeting to be duly 
cleAed and returned by the (henff', whereas he 
ought to have returned the petitioner as duly 
eleftcd : That the petitioner conceiving the faid 
eledlion to have proceeded contrary to law and 
to his prejudice, prays the Haufe to take the 
prcinifcs into confidcration, and to grant him 
fuch relief therein as to the Houfe lhall fecm 
meet. 

The petitions being read, 

Mr. Do re LAS, 

On the part of Mr. Gordon, ftated. That al- 
though he had now to oppofe Mr. MacLeod as 
well as (General Grant, yet the former gentleman, 
at the elcAion, fupportcd every one of thofe 
votes which he now wUhed to fet afidc. If 
therefore the committee thould perceive that his 
attack uix)n tlic fitting member was collufive, 

they 
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they would not fuffer it to injure the real intereft 
of his client, but would decide that it was not 
more formidable now than at the contcft for the 
election. — He ftatcd, That at the eleftion-meet- 
ing there were thirteen freeholders on the county- 
roll ; but fomc having been then put on the 
roll, and others ftruck off, when the elevation 
commenced, th^re appeared to be fixteeh ; eight 
of whom voted for General Grant, three for Mr. 
Gordon, and five for Mr. MacLeod. But Ge- 
neral Grant as he fliould contend being ineli- 
gible, becaufe he had not a right to ftand on the 
roll as a real freeholder, the eleftion muO be 
declared void, as it could not be contended that 
the votes given in his favour were abfolutely 
thrown away. This would fave the committee 
the trouble of entering into a difcuflion of the 
legality df the particular votes, to afcertain 
which mud be an extremely difficult tafk. He 
obferved, that reprcfentation was introduced into 
the Scottifli parliament in the fifteenth cen- 
t\iry {a)f but did not aflume its prefent form 
till the aft of 1681, in the reign of Charles II. 
By that aft none were allowed to vote for com- 
miffioners for fliires, or were eligible as fuch, 
but thofe infeft in property or fuperiority, and in 
poiTcflion of a forty (hilling land, of old ex- 
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tent (j), or thole infefc in lands liable in public 
burthen for his Majefty's iupplies, for 40c 1. of 
valued rent. The lands affording thefe quali- 
fications were required to be holden imme- 
diately of die king or prince. But, notwith- 
{landing this law was general, an uiage pre- 
vailed in Sutherland of allowing the vailals of 
fubjccls fuperiors to cIclc and be elefted for that 
county, without any regard to the quantum, 
either of the old extent or the new valuation ot 
their property. This cuftom was noticed by the 
act of the 16th of Geo. II. which, reciting the 
confulion that had arifen, from the undue multi- 
plication of votes, and the claim of feveral pcr- 
fons to voce in refped: of the propert)' and fupe- 
riority of the fame lands, enacts. That no perfon 
lhall Iiave a right to vote imlcf^ he be infeft and 
in poHefTion of lands liable to his niajeft}*s fup- 
plics, at the rate of 200 /. Sects valued rent, holden 
eitter of the kingj or of fome peer or other perfoHy 
or body politic or corporate, "who by lazu are dif 
ablcd to be a member of the Houfe of Commons, or 
to vote in fuck cletHons, or partly of the king and 
partly of fuch other perfon. In order to afcer- 
tain the number of voters, it was thought proper 
(though it has not anAvered the purpofe of 

{a) See the note to the Ork. and Zct. cafe, vol. i* 
p. 4>3. 
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SUTHERLAND. 



163 



avoiding litigation) that a roll (hguld be made 
up in this as in other counties of Scotland, an- 
nually, at the Michaelmas-court of freeholders ; 
and alfo at each meeting for the eledion of a 
member. At thefe times the roll is examined 
and purged of thofe who are thought to have no 
right to ftand there, and increafed by thofe whofe 
titles have accrued to them fince the laft meet- 
ing ; but whenever there are two candidates and 
any number of difputable votes, it generally 
happens that they differ about the choice of the 
prafes of the meeting who has a carting voice, 
and that the lofing party put in their claim for 
■ ibeir pra^fes in cafe it fliould afterwards appear 
that he was chofen by a majority of legal free- 
holders ; and alfo proteft againft the admiffion 
or rejedion of voters, whom they think impro- 
perly added to or ftruck from the roll. The 
aft of 1681 gave a power of appealing from the 
dccifions of the freeholders to the parliament or 
convention ; and in cafe it fhould not be fitting 
at the time, allowed a fummar}' application to the 
Court of Seflion {a)y without any farther cita- 

{a) And in cafe objc^ions be made when a parliament 
or convention is not called, a particular diet fhall be ap- 
pointed by the meeting, and intimate to the parties contra* 
verting to attend the Lords of Seflion for their determina- 
tion ; who (hall determine the fame at the faid diet fumma- 
rily, according to law, upon application, without farther 
citation. Char. IL ParL 3. 1681. r, 21. 

M 2 tion 
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tion than an iccioiadoD of the diet to the con- 
travening paries. But in the 16 Geo. II. the 
Icgiilaiure four.d it neceilary to limit tnore par- 
ticularly this righ: of the Coun of SelEon to re- 
vife the decifions of the court of freeholders, by 
declaring that ariy freeholder who thinks himfelf 
aggrieved by ihc adniiojon or 1 ejection of any 
other freeholder, may apply to the Court of 
ScSjon by fummary complaint, provided fuck 
application be made within four calendar montbi 
after tlie rejection or enrollment. If fuch com- 
plaint be not fo made, the freeholder is to rc- 
maiii on the roll till a fubfequent alteration of 
the circumdances of his title. He did not mean 
to contend, that if the four months were fuflfered 
to clapfe, without any complaint being made, tbi 
Court of Seffion had any jurifdiclion in thefc 
cafes, hut he certainly fliould contend that the 
fame limitation did not operate on committees 
ol the Ilouie of Commons. The Court of 
ticllion could only decide on the right of per- 
fons to (land on the roll ; it is the peculiar pro- 
vince of committees to decide on the legality of 
their votes. 1 lad the legiflature meant that the 
limiiation of lour months Ihould bind diis tri- 
bunal, it ought to have faid fo exprcfsly, in the 
fume manner that it has declared that a deter- 
mination of a committee on the right of election 
in a borough, unappealed from within a year, 

Ihall 
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fiiall be conclufive, not in this or that particular 
court, but to all intents and purpofes tvhatfoever. 
He (houUI therefore contend, that if any former 
Commiciee had thought itfelf bound by this limi- 
tation impofed on the Court of Seffion (a)y the 
opinion was erroneous, and that there was no 
foundation for fuch a conftrudion of the ads 
above mentioned, as to ouft this fupreme tribunal 
of a jurifdidion peculiarly its own. Upon 
that ground he proceeded to ftate two objedions 
to General Grant's elegibility. ift. That he 
never was a real freeholder of the county; and, 
2dly, That Jince he was put on the roll, there 
had been fuch an alteration of the circumftances 
of his title, as ought to have induced the Court 
of Freeholders to ftrike him off the roll, and 
would entitle the Committee to enter on the 
queftion, even if they (hould be of opinion that 
they were bound by the limitation of four 
months, where an alteration of circumftances 
had not taken place. As to the firft point, it 
was to be obferved, that there were two noble 
Lords who polFelfed great property and fupe- 
riority in this county. Lord Rae and the Earl of 
Sutherland. Thefe, by the conftitution of par- 
liament, had' no right to interfere in the eledion 
of members of the Houfe of Commons ; nor if , 



{a) See the Elgin caifi, jLud. 
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they had, could they give more than one vote 
for their property, however large it might be; 
for the conftitution has wifely confidered that 
our freedom and civil rights are equally dear to 
us as pecuniary confiderations, and that in them 
every voter has an equal intereft. The nobk 
Earl however, in 1757, by a contrivance whidi 
might then be thought ingenious, but which he 
trufted would now appear to be clunify, made 
twenty-three votes from his own propertj% in a 
county where there were formerly but ten. The 
title by which thefe perfons claimed the poflefEoa 
of eftates enabling them to vote, was in the form 
of a proper wadfeij by which in the law of Scot- 
land the I roperty is transferred to the poffeflion 
of the wadfcttcr, who enjoys all the profits of it 
in confideration of a fum of money advanced to 
the owner, who is ftiled the reverter, and who 
has a right to redeem the land whenever he re- 
pays the money. A proper wadRtter enjoys the 
profits of the land without accounting for them 
to the reverfer, even if they (hould exceed the 
legal intcrefl of tlie money advanced; but, on the 
other hand, Qiould they fall (liort of it, he bears 
the lofs, which diftinguilhes his right from tliat 
of an improper wadfetter^ who holds the land 
merely as a pledge for his money ; and who? if 
the profits exceed the legal intereft, is obliged 
to account for the furplus, as he is entitled, 

the 
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the other hand, to have the deficiencies made up 
to him. The former only is allowed to vote by 
the ftatute of 1681 ; but the Committee would 
perceive, that though in form an eftate were 
pledged as a proper wadfct, yet in reality it 
might be an improper wadfet, from the under- 
ftanding of the parties that exadly the legal in- 
tereft, and no more, (hall be detained by the 
wadfetter. It would appear that this was Ge- 
neral Grant's cafe, from a letter written by his 
agent (j), claiming five per cent, upon 1200I. 
the confideration of the wadfet, without taking 
die rifque of the produce of the land. It was 
alfo a circumftance againll the reality of the 
tranfaftion, that this mode of raifing money 
had not been ufed in Scotland for a century; 
but inftead of it, heritable bonds are now granted, 
as being a more convenient fecurity ; and ac- 
cordingly it will appear that Lord Sutherland 
did not want money in 1757, and that General 
Grant did not advance any ; tor the twenty-feven 
voters merely gave their bonds for the eftares, by 
which means his Lordlhip became both borrower 
and lender. If the noble Earl had really wanted 
money, his land would have brought more in 

(tf) It appeared to be cuftomary from this and the Stir^ 
Imgdiire cafe, for writers and agents in Scotland to deliver 
up even their confidential letters, when called upon in the 
courfc of a caufe, before the Court of Scffion. 

M 4 the 
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the market than the bonds of thefc gentlemen: 
fo that the General would have as much dificuliy 
in perfuading the Comaiittee now, that the 
tranfadlion was not fiftitious, as he experienced 
in perfuading the Court of Freeholders to be of 
that opinion in 1757. He was then rejeftcdj 
upon which he appealed to the Court of Seflion, 
but. the fuic was allowed to Jleepy as it is faid, 
for eight years ; when, after a compromife of the 
contending parties, it was revived, and no oppo- 
(ition being made, the court, as of courfe, pro- 
nounced judgment in 1765, in an adlion of 
wakening jin the following words : The Lords 
" having refumed confideration of the foregoing 
" petition, and of the original petition and com- 
" plaint and anfwers thereto, in refpect the faid 
Major Hugh Mackay, of Bighoufe, has wiih- 
drawn his objeftions, and that no objeAions 
were offered by the other freeholders, the 
" Lords grant warrant to and ordarn the Ihciiff- 
" clerk of the fliire of Sutherland, to add 
the petitioners Col. James Grant, of the 
" 40th Regiment, and Liciit. Charles Gordon, 
** of Skelfich, to the roll of freeholders for eleft- 
** ing a member of parliament for the Hiid ihirc 
" of Sutherland, and decern." Thisjudgraent 
in law refers back to 1757; at whicl; time it 
muft be taken, at lead ag.:injl the General, that 
he was in pollcfnon. But it will be found that 

twenty 
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twenty years afterwards he was not in pof- 
feflion (a) ; which is furely fuch an alteration of 
circumftances as, upon the moft rigid conftruc 
tion of the art of Geo. IL to give the free- 
holders and, a fort 'wrt^ the Committee an oppor- 
tunity of fcrutinizing his title, and of deciding 
whether or not it was fuch as to enable him to 
ftand on the roll. That during this interval he 
was not in polTeflion is apparent from thefe 
fiuis : That after Lord Sutherland's death, the 
curators of his infant-daughter difpofed by leale 
with warranty, of the very property in queftion, 
to Jofeph Gordoti for nineteen years, which will 
not expire till the year 1798. This was done 
without confulting General Grant ; and the te- 
nant is at prefenr in jx)flbflion, and till lately, paid 
the rents to Lidy Sutherland. In 1 789 General 
Grant's agent, who is alfo agent for the Suther- 
land family, is found propofmg, by letter, that 
the rent (hall in future be paid to General Grant ? 
But where is the Icafe from the General to the 
tenant Grordon ^ or where is the power of attor- 
ney from the General to Lady Sutherland, to 
grant (lordon a leafe for nineteen years ? Can 
the mere fubfequent payment of rent, if it could 
be proved, anfwer the prefumption arifing from 

{a) It was admitted in the caiife below, that General 
Grant was not in poiTcflion during this time, though it was 
iaid he had a right to poiTefs. 

thefe 
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thefe fafts ? Under the leafe from Lady Suther- 
land, General Grant could not didrain for the 
rent in his own name ; and her diredions to the 
General to receive the rent, could only make 
him her bailiff or receiver. This conduA of 
the agent in 1789 (hews. That in his apprchen- 
lion General Grant !iad not then ixjflcflion, and 
accordingly in 1 7S8, Lady Sutherland grants by 
leafe to Hugh Houfton, for nineteen years, all 
the kelp-ware on a diftridt of the fea-Ihore, which 
includes the coaft of General Grant's eftate. 
Here the poflcflion of Lady Sutherland again 
appears, and there is therefore in 1789 the fame 
contrivance to make the tenant attorn to General 
Grant, who is from this time to pay the minifter's 
ftipend as heritor, though till then Lady Suther- 
land had aitcd as fuch. The joint agent of the 
General and Lady Sutherland, is fo\md about 
this time taking an opinion on the validity of 
the vote in his capacity of agent to the Suther- 
land family, and writing to a friend, that he had 
communicated the refult of the opinion of the 
Lord Advocate to Lady Sutherland and Lord 
Gowcr. The intereft was theirs, and not Ge- 
neral Grant's. The opinion, as it ought to be, 
was exprcfled with caution; and in anfwer to the 
queftlon how the votes might be reclified, de- 
clared, that they could only be made good by 
granting proper wadfets, and putting the wad* 

fetters 
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fetters in full pofleflion of their lands. Anothi 
mode however was adopted, which was, th 
thofe wadfetters who were on the roll and cho 
to pay up the confideration ot the wadfets, 
twenty years purchafe of the rents, ftiould 
put in pofleffion of the wadfet-lands ; but 
this was a moftdefeftive cure of General Grar 
original title, fo neither could it be cured 
an eik{a)y or prorogation of the right of 
demption till 1 798, which Lady Sutherland 1: 
granted; for that being merely a confirmatior 
the original t tie, muft ftand or fall with it. 
was on thefe grounds that the freeholders w 
moved to ftrike General Gram's name from 
roll ; but they refufmg, an appeal was can 
to the Court of Seflion. The Court were 
opinion, that the judgment of 1765, ordei 
him to be put on the roll, could only be 
peached by an aftion of reduftion, which 
accordingly brought, and is ftill depending, 
the mean time the Committee will take cc 
zance of the queftion ; for (hould they t 
themfelves bound to admit the vote, this 
furdity will follow : that they may dech 

{a) *• It is a deed granted by the rcverfer, acknoi 
ing the receipt of a farther fiim borrowed trom ihi 
fetter, and declaring that the wadfct fliall not be rl 
iible till the payment of the lafl debt, as well as th^ 
Er/k. Ittfi, p. 394* 
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▼oce to be good now, and in a few days learn 
that the Court of ScilioD have ordered the voter 
to be ftruck from the roll of freeholders. If 
dierefore the Committee (hould be of opinion^ 
that in point of law General Grant's original 
title was defedive, and that it was d^dtively 
cured, it would follow, that having no right to 
ftand on the roll at the time of the eledion, he 
was ineligible, and that therefore the eledlioa 
mud be declared void. For he did not appre- 
hend that becaufe the Coun of Scffion, owing 
to there being no oppofition, had ordered Ge- 
neral Grant to be enrolled in 1765; (hat that 
coUufive judgment could bind other eledors who 
were not parties to it, or that the Committee 
would think themfelves bound by the limitation 
of four months, when there were no exprefs 
words in the a& of the 1 6th of Geo. IL taking 
away their jurifdidion after that lapfe of time. 

Evidence. 

The minutes of the eleftion-meeting being 
given in, the counfel for the petitioner, Mr. 
Gordon, wiflied to read the decree, ordering 
Colonel James Grant and Lieutenant Charles 
Gordon to be added to the roll of freeholders in 
1 765 ; which was oppofed, on the ground that 
no evidence ought to be received tending to 
impeach his tide, after he had been four months 

' , on 
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on the roll. But to this it was anfwered. That 
this evidence in itfelf went to eftablilh the Ge- 
neral's title, and as fuch, ought not to be ob- 
jedted to by his counfcl, they having relied much 
in the Court of Scflion upon his being enrolled 
in confevjuence of a decifion of that Court. 
The Committee accordingly determined to rr- 
ceive this decree as evidence. 

Mr.Luders then produced " the proof in the * 
complaint, Robert Home Gordon, Efq. againft 
Lieut. General J unes Grant;" when, after a (hort 
argument in which Sir John Macpherfon's cafe 
was quoted for the petitioner, and the late cafe 
of Elliot and Pringle {a) for the fitting member, 
the counfel and agents being direded to with- 
draw, the Committee deliberated and refolved. 

That the evidence offered to be produced for 
thepetittoner, Mr. Home Gordon^ is not adniijjible:** 
which being communicated to the parties at 
the rifing of the Committee, Mr. Douglas next 
day made the following propofition : — " The 
counfel for the petitioner, Mr. Gordon, offer to 
produce evidence to fliew tliat the fitting mem- 
ber was not in poffeiTion of the eftate on which 
he was inroUed at the time of the laft elcftion j 
which they contend was an alteration of circum- 
ftances fince his enrollment, of fuch a nature, that 

(«) See thefe Cafes in the Appendix, No. i and 2, 

he 



174 C A S E H. 

he ought to have been ftruck off the roll ; and 
was ihereforc ineligible." 

The Ccmmittee having delibemted on this 
propoiition, refolved uHdMimouJly (as the minutes 
bear) : 

•« Tiat it is the opinion of ft is Committeey tldt 
no evidence fl^all be admitted to impeach the right 
of voting oj a);\ perfon at the Si'tterland eU3ient 
admitted on the freeholders roll by decree of the 
Court of Sejfion of Scotland^ *u:ho has remained on 
fuch roll for n: any years j and 'where no alteration 
of his circumftances has been allowed by the free* 
holders, at a fubjequent Michaelmas^meetingy or 
meeting for election, as a f efficient catife for ft r iking 
him off the roll {a). This refolution being 

commu* 

(^z) This refolution of the Committee may perhaps ap- 
pear to fome, to pay too great a deference to the deciiioQS 
of the Court of Frecholdf rs ; for (hould a majority of thcfc 
reject all evidence of an alteration of circumilances, cvcb 
where it could bccler.rly proved, inch a cafe feems to coinc 
within the woids of the dctcriViination. But I apprehend 
that, upon an attentive confideration of General Grant's 
cafe, it will appear fully to juftify this refolution in his ft- 
vour. It had been urged a^rainft him in the Court of 
Scffion, that the judgment ordering him to be enrolled 
was colluli\e ; but the Court was of opinion, that the 
judgment could only be queftioncd by an action to reduce 
it; and accordingly an a(ftion of redu6lion was indituted by 
General Grant*s opponents. To this view of the argument, 
the words of the refolution, " JFho has remained om tbi roU 

far 
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communicated to the counfel, Mr. Douglas faid 
that it compelled his client to withdraw his prc- 

tenfions 

for many jean** apply ; for that judgment not having been 
queflioned for fo many years^ it was fair to argue that the 
Committee ought not to queAion it now (merely becaufe 
an a^lion of reduction had been lately inftituted) upon the 
fame principle that Committees will not try a claim to the 
fi-eedom of a corporation, where the perfon claiming had 
fuflicient time to have had his right determined by the 
Courts of Law, or admit evidence to impeach the rateability 
of a perfon who has actually been rated fo long, that an ap« 
peal might have been entered and decided before the meet* 
ing of the Committee. As to the other point, That there wai 
an alteration of the circumftances of General Grant's ori- 
ginal title, which required the Committee to decide on hia 
prefent right to fland on the roll, it is neceffary to con- 
fidcr the proceedings in the Qourt below. In the Court of 
Seflion it was chiefly infixed on againft General Grant, that 
he never was in a<r^ual poiTeilion of his lands, not even at 
the time of the election. Memorial of the 2^th of February^ 
ty^i J for the complainers.-^On the other hand, for the Re- 
fpondent it was dated, ** That, in order to fave un neceffary 
•* trouble and expence to both parties, he was willing to 
** admit, and which indeed he never controverted, that for 
•* fcven years preceding Whitfunday 1789, though he had 

the right to poflefs, he did not pofTefs the wadfet-land$ 
*• by a^ually levying the rents thereof, which were received 
f* by the noble purfuer, and applied in extindlion of the 

intereft of the wadfet fum. By this admiflion, the fub- 
** je6t of proof (it was faid) becomes limited to this finglc 
** point, whether the refpondent has or has- not been ia 
*• poffeffion of his wadlet-lands fincc Whitfunday 1789, 

and particularly at the time of exercifing his right of 

" freehold. 
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teiLi^^fis to the fcst, aixi thit ttiercibre be flioukl 
give Ue Comimace oo finLer trouoie. Mr. 

DuodaSy 

•* frcrVa'iJ, It rtie mecticg forrk-nion cf a member of 

piri'wocQi !cr loc o>Ji.:y oi Su:. -.ri^ad, oo tbe i4ih of 
^ Jiil% bti f or ku oo( CMir nucd in pofleffi^-o tftc 

fincc f 1 ac rci'p «oJcc: (k>cs aver chit lie ius io evcfy 
** \ie4r b^izn m :hc a<ftii^ p>ireiBi-c: tcr crop 1789 lod 

179c, aiKi (hat 'li-c has '.Tv*c\i the rent 01 cbi'le yean,ao<l 
*• appl cd rheir* :o :*is o-.ra vis,** This admitiioa hovrevcr, 
was confidcrcd as i>ot i^tng futiicicntly full, and watooC 
accepted ; and the corrpiain:rrs «eat ac large uilD the 
cridence :hey had to adduce. 

On the 91 h of July 179c, the Court pronounced the fol- 
lowing interlocutor : The Lords having ad^ifed thii pc* 
•* tition with the anfwcrs thereto, they find that the peti- 

tioners are nnt barred from ftating the objection that 
** General Grant's qualification is nominal and fi^tioui^ 
** and allow them to give in a condcuendencc r>f fucb fafts 
•* and circiinjilance? as the}' are wili.nj/ to pro\c in fupport 
** of that allegation, to be put into the boxes to-morrow." 
This condtfccr.dence uas accordingly given irr, and proofs 
were had on both fides. From this decihon, it would lecm 
that the Court wa? of opinion, That General Grant's being 
out of pon'cliif.n after the judgement in 1765, was fuch an 
alteration of the cirajmftances of hi*; tide, a., it flood at the 
time of his inrollment, that it mir;ht be inveftigated by the 
freeholders and the Court of Sciiic n ; except we fuppole 
thrxt the decifion was governed by the lame principles that 
were faid to hive indticcd the Court to decide other cafci 
contrar}' to that of Kii/o/ and Prin^ie, But by the ultimate 
de.'ifion in (jcneial Grant's favour, which was given before 
the cafe of Elliot and Pringle was argued at the bar of the 
Koufe of Lordly the Court mud have been of opinion that 

Genera^ 
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hdas) on the part of Mr. MacLeod, alfo faid, 
at he had no evidence to offer to xhc Com- 
tee, his intention being to bring die merits 
Vlaclepd's petition forward, only in the event 
: General Grant was declared ineligible, 
on this, 

Mr. Partridge 

That as both his friends had acknowledged 
c ihey had no admiffible evidence to produce, 
muft recall to the memory of the Copi- 
tec the provifion of the aft of the 28th of 
>. IlL which enabled them by a fpecial re- 
t to award cofts to his client, who had been 

to great expence and inconvenience, by 

lefal Grant was actually in polTeflion at the time of the 
tioD, and that in point of law it was immaterial to the 
ineft of his title, whether he was or was not in poiTeifion 
ing all the intermediate time, provided he were in pof« 
XI, or rather had ^ right to ftand on the roll at the time 
in enrollment, and at the time he gave his vote» The 
nmittee perhaps, drawing this plain inference from the 
fioD of fe competent a court as the Court of Seflion, 
bt not be willing to enter onr the difcullion of a difficult 
It of Scotch law, merely becaufe the deciiion was ap* 
led from (4), when fo many years had elapied» during 
ch the parties might have had the difpute terminated 
10 appeal to the dernier refort. 



) The joagment of the Conrt of Seffioo Wtf tf^eakd from ; bot 
DAttcr ncYcr came the length of a caft. 

N having 
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having a charge brought againft him which 
was totally unfiippoited by legal evidence. As 
to Mr. MacLeod's petition, he apprehended 
there could be little doubt that it came within the 
intention of the aft ; but he (hould contend that' 
the a6l extended alio to Mr. Gordon who had 
brought forward a fpecific charge againft General 
Grant, in which he had failed, and who on that' 
account would have had the cofts of the trial to 
pay if he had fued in the courts of law. It could 
not even be faid in his defence that he had a 
probable caufe to hope for fuccefs, confiderii^ 
the number of years during which General 
Grant had remained on the roll, unqueftioncd 
by the freeholders at the Michaelmas head- 
courts. Mr. Gordon's petition was on that ac- 
count frivolous ; and it was vexatious, becaufi 
its object being indired, namely, not to feat 
the petitioner but to remove the fitting member^ 
it ought to have been fupported by the cleared 
evidence. The Committee who fat on the 
Bodmin cafe laft feflion were of this opinion. 
The petition in that cafe was founded on his 
opinion, which, he was ferry to fay, in that in- 
ftance was not corred. The miftake being 
difcovered, it was argued before the Committee, 
that the opinion of a Gentleman at the bar was a 
fufficient juftification for petitioning the Houfe; 
but the Committee thought that the petitioner 

ought 
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: to reft on the merits of his cafe, and 
if he had erred in a point of law, he 

ought to fiiffer: they accordingly voted 
•etiiion to be frivolous and vexatious {a). 
ber Committee in the late cafe of Colchefter 

to a fimilar determination, the petitioner 
g miftaken the law as to the ineligibility 
r John Jackfon, on account of a fuppofed 
)n. How far that determination was fatif- 
y to the public he could not fay j but 4 
analogy .was obfervable between it and the 
ines of the courts of law, where a party 
ning himfclf to be right in point of law^ 
roved to' be miftaken, always pays thecofts 
e trial. He concluded widi obfci-ving 
Mr. Douglas's fpeech was now excluded 
the confideration of the Committee, and/ 
he mode of attack brought forward againft 
ral Grant, had been decided to be totally 
quate to obtain the end propofed. 

the other fuie, 

Mr. LuDERS 
That as this was an application to the dif- 
nary power of the Committee, their report 
be founded upon all the circumftances of 
afe taken together ; they would therefore 

(a) Sec the Appendix, No. 3. 

N 2 attend 
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attend to the current opinion of the kw of Sctit^ 
land at the time the petition was prefented^ 
The Court of Seflion then held a different 
doArine from that df the cafe of Elliot and 
Pringle ; and in General Grant's cafe, allowed 
an objection to be brought agtunfl his tide loog 
after the expiration of the four moAtbs. It wis 
therefore competent to any lawyer im Scodandf 
to have given an opinion in favour of the prayer 
of his client's petition. The cafe of Elliot aod 
Pringle was finally decided within ten days hft 
pad: had it been decided in his favour lie would 
have fucceeded with the Committee. This 
added to the confideration that General Grant's 
taufe was at prefent open before the Coliit of 
Seflioni and might be decided againft him, would 
convince the Committee that there was a juft 
ground for petitioning the Houfe of Commons' 
He denied that General Grant was on the roU 
for a longer fpace of time than fince 1789; fox 
he himfclf had admitted, that he was out of 
poffeflion for many years before : Mn Par- 
tridge had therefore failed in that moft mat^ 
rial point, the length of time during which bis 
client had been entitled to vote. Neither had 
it been ftated that any witnefles were brought 
from Scotland, which might have increafed the 
cxpence of the trial ; thefe were unnecellary, ar 
all the evidence relating to the qualification 
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was in Writing. On the frivolity of the peti- 
tion he obferved, that this differed from the 
Bodmin cafe, where the counfei was under 
the neceffity of ftatmg from the firft, that he 
had no evidence to offer ; and as to its being 
vexatious, it would hot have dcferved that epi- 
theCy had the cafe of Elliot and Fringle been 
otherwife decided It was not for him to 
Iky, whether the determination in the cafe 
of Colchcfter had given complete fatisfaftionj 
but the Plymoutti Committee which fat in this 
Seffion, did not come to a fimilar refolution, 
though the petitioner there gave up the conteft, 
after having maintained it during three days. 
Jie left the matter therefore with the Committee, 



Apd fliould only obferve^ that Mr. Gordon's 
petition was prefented at a time when every 
lawyer in Scotland would have advifed it, and 
when the evidence now offered to the Comr 
mittee had been received by the Court of 
Seffion* This precluded all idea that the peti- 
tioner was aduated by the malicious motive ot 
merely wi(bing to diftrefs the fitting member* 
Mr, Luders having finifhed, 

Mr. DuNDAS, 
On behalf of Mr. MacLeod, faid. That his 
client had waited till Mr. Gordon aAually pre- 
lented his petition, as he could not think his ^ 
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intention of petitioning ferious, he having only 
three votes to oppofe to fo great a majority oa 
the other fide (a). When however he did cooc 
forward, he was obliged to aiTume the appear- 
ance of an antagonift to the fitting rticmber,or 

(a) "fhc Sefllon of 1 790' commenced on the 2jtb day 
of Novcml^r. On the 15th of December, notice bmg 
taken in the Hoiife that in the lil^ of the names of the 
members returned to f rve in the prcfcnt parliament, which 
was delivered to the clerk of the Houfe by the deputy-clot 
of the crown in chancery, Lieut. General James^ of Daneti- 
dalloch, was certified to be returned as the commiiBoner to 
ferve in parliament for the fliire of Sutherland ; a motioo 
was made and the queftiou being propolcd, that the deputy- 
clerk of the crown do attend the Houfe immediately, wiA 
the n tum for the faid fliire of Sutherland, the Houfe wu 
moved, that the entry in the Journal of :he Houfe of the 
28th day of November 1761, in relation to the return of 
Richard, Earl of Tilncy, in the kingdom of freland, for the 
borough of Malmelbury, in the county of Wilts, might be 
read; and the fame being read, and the deputy-clerk of the 
crown being ordered to attend with the return for the feid 
fliire of Sutherland ; and it appearing to the Houfe, by the 
information of oi^e of the members of the Houfe, who wai 
preient at the lail election of a commiffioner forthef^d 
fliire, that Lieut. General James Grant was the perfon 
ele<5^ed, ;.nd intended to be returned ; it was ordered^ That 
the faid return be amended, by inferting the word '^Granf* 
after the wnrd ** James;** and that leave be given to peti- 
tion the Houfe, complaining of the faid election or retuni, 
within fourteen days next. Mr. Gordon's petition was prc- 
fented oh the 17th of December, and Mr, MacLeod's oa 
the 23d. See tbi Fotts of tbefe dates. 

bis 
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petition would not have been received by 
Houfe. Had he not petitioned, the elec- 
1 might have been declared void, and 
*. MacLeod would not have obtained the 
:, which he conceived he would have been 
itled to, had General Grant been declared 
ligible. The Committee would therefore 
that his client was in fa£t dragged for- 
•d by Mr. Gordon ; who ought to bear the 
me of both petitions, if any was imputable 
them, 

Mr. Partridge, in reply, 

1, That whatever were the motives which 
uenced the petitioners, this was clear. That 
neral Grant had been obliged to defend him- 
with confiderable expence againft botli 
hem. With regard to Mr. MacLeod's fears, 
apprehended that they were groundlefs, as 

Committee would not have declared Mr. 
rdon duly eledled till they had difal lowed 

five votes of Mr. MacLeod, who Qiould 
e prefented a petition, difclofing the circum- 
ices of the cafe, and praying to be admitted 
arty to defend the feat. Neither could the 
ibt that was faid to be entertained of the 

of Scotland, afford the petitioners much 
ufefor their condudt ; for though there were 
:w late decifions the other way, he believed 
N 4 it 



i84 C A S E IL ^ 

it was the general opinion of Scotch law)'crs, 
that the four months were a fufEcient defence 
againft any llibfequent attack, except on the 
ground of an alteration of circumftances. Of 
this he muft deny that there was any evidence 
before the Committee j for though it had 
been admitted by counfel that the printed pro* 
ceedings in the Court of SelHon fliould be given 
in, if the Committee (hould think the evidence 
admiffiblc, it had never been allowed that 
the evidence ought to be received, but on the 
contrary, he had a refolution in his favour rcjedt- 
ing it entirely. The petitioners muft alfo have 
been aware that General Grant had frequently 
reprefented the county ; he had alio taken the 
oath of pofleflion, which in its terms was moft 
comprehenfive, and peculiarly calculated to 
catch and deteft every fpecies of nominality, 
As to the cafe of Plymouth, perhaps Mr. Luders 
did not know what he did j namely, that upon 
the poll there was only a majority of two for 
the fitting member, and that the uncertainty 
of the coateft made the parties agree, that if 
the petitioner would withdraw his oppofition, 
the fitting member ^ould not move to have 
the petition reportecj frivolous or vexatious, 
As the circumflances 6f that cafe differed from 
the prefent, the precedent was not applicable on 
this occafion. 

Oft 
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^ On Tuefday the 13th day of March, the 
Chairman informed the Houfc that the Com'» 
mittec had determined. 

That LieutenantrGeneral James Grant is duly 
cledcd a Commiflioner to fei-ve in this prefent 
j)arliament for the county of Sutherland; 

That the petition of Robert Bruce jEneas 
MacLeod, of Cad boll, Efq. did appear to the 
faid Seled Committer to frivolous and vexa* 
tious: 

That the petition of Robert Home Gordon, 
6i Embo, Efq, did not appear to the faid Seleft 
Committee to be frivolous or vexatious; and. 

That the oppoliiion of the faid Lieut. General 
James Grant to ti.e faid feveral petitions, di4 
not appear to th. faid Scledt Coffimittee to be 
frivolous or vexatious. 

And the faid determinations were ordered 10 
be entered in the JournalsolF the Houfe J. 

{a) See the votes of this 4ate« 
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(No. !•) * 

IN THE HOUSE OF LORDS. 

Sir William Forbes of Craigievar, Bart. George 
Skene of Skene, Efq. Lieutenant-General 
Robert Horn Elphinfton of -I^gie, and 
others, freeholders of the county of Aber- 
deen, Appellants. 

Sir John Macpherfon, Bart, late Governor-Ge- 
neral of Bengal, Refpondent. 

THE APPELLANTS CASE. 

TH E introduction of nominal or confidential voten 
into the different counties throughout f Gotland, for 
the purpofe of increafing the political influence of peers, 
and other owners of great cftates, has long been complained 
of, not only by the real and fubftantial freeholders, but by 
all who wilh to fee the purity ot that branch of the confti- 
tution which relates to the election of members of parlia- 
ment preferred entire ; but of this evil it is believed no 
county can afford a more remarkable inftance than the 
county of Aberdeen, where, by parcel I injg out the fuperio- 
rity of lands contained in one charter, a noble Duke has at- 
tempted to add to the roll of fretholdejs one wadfetter and 
twenty-four li!e-renters, in confequence of an equal number 
of difpofitions and allignations (all d;<rcd on one d<y, the 
26th of September 1786) and of as many inftrumtnts of 
fcifin, all dated in like manner the 2 7ch, and regiilercd the 

29th' 
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J9th of the fame month. The whole of thefe pretended 
titles were made by the order and at the expcnce of the 
noble Duke, and the bufincfs conducted by his ordinary 
agent, without any communication with the grantees, other 
than fome of them being perhaps afked previoully, if they 
would accept of a qualification upon his Grace's eftate. The 
deeds, when cngrofTed at Edinburgh, were blank in the 
names of the grantees, and remained fo till executed at 
Gordon Cadle* 

For all thefe confidential voters, claims were lodged in 
due time, in otder to their being enrolled at Michaelmas 
1787 ; but thcfe claims were afterwards withdrawn by the 
direction of the noble Duke and his agents, without any 
communication with the clainiants ; and new claims M'ere 
* again brought forward at Michaelmas 17S8, without any 
authority from the claimants ; all of which, except two, 
were iigned for them by a learned genileman, one of the 
noble Duke's counfel. 

* One of thefe qualifications was made in favour of the rc- 
fpondent, when preliding in the Supreme Council of Ben- 
gal ; and for him, as a claimant, the following titles were 
produced : 

1. Charter of refignation in favour of Alexander Duke 
of Gordon, his heirs and alllgnces, of the lands, lordfhips^ 
and other therein mentioned ; comprehending inUr alia^ 
the lands and barony of Touch, Cluny, a.^d Midmar, of 
which the following lands are parts and portions, viz* 
all and whole the lands of Findlettree, with the pertinents 
therein f pecified ; as alfb the town and lands of Tillymair, 
Tilliegownie, and Hayboggs, with the mill, mill-lands, and 
aftri^ed multures of Tillymair, and whole pertinents of 
(aid lands, all lying within theparifli of Touch, and iheri^- 
dom of Aberdeen ; which charter bears date the 7th of Au- 
guft 17S6. 

2. Difpofition by the faid Alexander Duke of Gordon^ 
of the lands and others before mentioned, in favour of the 

refpondent 
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refpondent in life-rent, containing in affignatioo to tfaefaid 
charter, and precept of fei£n thereb coatuned, fo far at 
refpedt the lands and others ahove mentioned ; which da£* 
pofition is dated the a6th of September 1 786. 

3. Inftrument of feifin followbg upon the fiud charter 
and difpofitidq, dieted the 27th, and recorded in the parti* . 
cular regifter of feifins kept at Aberdeen, npon the s^thof 
the faid month of September 1786. 

To this claim the appellant, Ge6rge Skenr, ftated thQ 
following objedion : That the qtialification therein de- 

feribed, upon which the faid Sir John Macpherfon daims 
^ to be inroUed as a freeholder of the county, is nomioal 

and fidtitioiit, con6dential, and created for the fole 
^ purpofe of enabling him to vote ; and that, in defraud of 

the flatute of the feventh of Geo, 2. and of the other 

laws regulating the qualifications of freeholders entitled 

to Tote in the eledion of a member to fenrc in parlia« 

mcnt for this county." 

To the objection it was anfwered by the Duke of Gor« 
don's agent, who attended the meeting as on behalf of the 
refpondent, and the reft of the twenty-five claimants, 
*^That the obje£tion is without foundation, and arifes 
•* merely from prefumption : that the claimant is a real 
•* and true purchafcr of the fupcriority, for a price adually 
•* paid ; and that therefore it would be doing an injufiice 

to deprive him of the benefit of that purchafe, as no ob- 

jeftion has or can be ftated to his titles to be inroUed.** 
And the majority of the freeholders being fatisfied with thii 
' anfwer, the refpondent wad admitted to the roll. 

Of this judgmei^ the appellants complained to the Court 
of SeiBon, under the authority of the ilatutes in that behalf 
made and provided, bating the fa6ts herein abov^ftefh 
tioned ; and in the courfe of the proceedings they firft con* 
tended, that facie of the tranfa^tion, it evidently appear^ 
fd, that it never was the objed of thefe titles to convey to 

th9i 
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the refpondent any real or fubfiantial eftate, or even to aC« 
ford him an independent freehold qualification ; but that, 
DQ the contrary, they were fraudulently devifed for the folc 
purpofe of increafmg the influence of the Duke of Gordon 
in the election of a reprelentatiTc of the county in parlia* 
inent ; and in the next place, they, in farther corrobora- 
tion of their objedion, averred the following particulars^ 
and tnfifted that the refpondent ihould confefs or deny the 
truth thereof, 

imoy That the conveyance of the lands contained in 
•* the refpondent*8 titles, was made without his prcvioui- 
^ confent or knowledge ; at lead, that the refpondent was 
^* folicited by the noble Duke, from whom he derives hit 
right, to accept of a freehold qualification, ado. That 
•* the expence of making out the title-deeds was paid by 
his Grace* 3//^, That thefc title-deeds were not deli- 
•* vered to the refpondent before his inrollment, or at any 
•« time in his pofreffion^prcvious thereto. 4/<>, That when 
•* he was informed of the conveyance, or was prevailed 
upon to accept it, he did not mean or think himfelf cal* 
led upon to defray the expence of defending his title in 
•* this court, or elfewhere* 5/^, That be did, when he ac- 
«• cepted faidconveyance^and flilt does, confider himfelf at 
in honour bound to vote for the candidate who may be 
patronized by the noble Duke, and to renounce his frec- 
hold qualification at his Grace's pleafure.*' 
The refpondent put in his anfwer, not denying the fa£lt 
fiated in the complaint. He fet forth, That the eftate he 
had acquired from the noble Duke yielded i6s. 8d. a 
year, and that he had purchafed it at a fair and adequate 
price, which he declined to name, avowing that it was for 
the exprefs and fpecial pnrpofe of enabling him to vote for 
^ member of parliament— that was his obje^. Had it not 
given him that right, he probably would never have acquired 
fc ; mi were (hat right taken away, he would eare very 

little 



190 APPENDIX. 

little what became of the fupcriority. But the refpondenC 
endeavoured never thelefs to maintain. That a life-rent of 
fupeiiority afforded a good freehold qualification ; thatbti 
titles were not nominal or fictitious, becaafe be was poiTef- 
fed of every thing they contained, and that the court had 
no authority to examine him upon, or to oblige him to con- 
fiefo or deny, the truth of the circumflances flated in the 
complaint, eithcvin whole or in part. 

Of thii date, the court, by the narrowed majority, pro- 
nounced the following inierlocutor : The lords having ad- 
•* vifed this petition and complaint, with the anfwers there* 
•* to, replies, and duplies ; they find it incompetent to put 
•* the (luedions to the refpondent propofed by the cora- 
•* plnincrs : repel alfo the objc(fti<)n of nominal and fi£ti- 

lious to the rcfpondent's qualification ; and therefore dif- 
•* mifs the complaint, alToilzie (/. acquit) the refpon- 
«* dent, and decern.** 

The appclKinti! conceiving themfclves to be aggrieved by 
this interlocutor, have appealed from the fame to your Lord- 
fliips, and humbly hope that it will be reverfed, varied, or 
amended, for rhc follo.\ing, or other reasons : 

1. When a jTeat proprietor, whether peer or commoner, 
parcels out the fupcriority of his eftate amongft a number 
of confidential friend , for the avowed purpofc of introduc- 
ing them into the roli of freeholders, every one mud fee 
that he can have no obje<ft in view but to increafe his own 
intiucnce, or, in othtr words, his power of voting ; it being ' 
the fame thing wheiher he excrcifes that power by himfel^ 
or by others appointed by him. A fyflem fo obvioufly in- 
conlident with the confliiution (which allows no vote to 
peers, and vvXy one to commoners, however large their 
ellates) can have no foundation in law. 

By the original conftitution of Scotland, all the immedi- 
ate vafTals of the crown were obliged without di{lin<5\ion to 
give attendance in parliament ; but in prccefs of time they 

became 
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became fo ntimerous, and the eftates of fonae of them were 
fo fmall, as to render it neceflary to relax from the rigour 
of the ancient lavv. Statutes accordingly pafled in the reigns 
of James 2. and fames 4. of Scotland, difpenfing with the 
^ attendance of thofe whofe eftatcs were under a certain ex- 
tent ; and at laft, in 1 587, a material alteration took place, 
by the introdurtion of reprefentatives from each county; 
for the eledlion of whom, a (latute paiTed in that year or- 
dained, " That all the freeholders of the king, under the 
*♦ degree of prelates and lords of parliament, be warned 
•* by proclamation to be preftnl at the chufing of the faid 
•* comniillioners ; and none to have vote in their eledtions 
•* but fuch as have forty fliillings land in free tcnnandry 

holden of the king, and have their a6tual dwelling and 
** refidcnce within the fame fliire." 

Some queftions having arifen widi regard to the right of 
voting : to prevent thefe for the time to come, it was enadt- 
cd by the ad^ i66r, cap. 35. *' That befides all heritors 
** who hold a forty (hilling land of the King's majefty in 

citpi/e ; that alfo all heritors, life-renters, and wadfetters, 
** holding of the King, and others who held their lands 
•* formerly of the bifliops and abbots, and now hold of the 
** King, and whole yearly rent doth amount to ten chal- 
•* ders ofvicftual, or roool. (all fau-duties being dedudled) 
** (hall be, and are capable to vote in the election of com- 
" miflioners of parliament, and to be eledled commiilion- 
•* ers to parliament, excepting always from this adt all 
*• noblemen and their va(ral8.'* The i cool, here men- 
tioned is Scots money ; that is, 83I. 6s. 8d. fterl. and (hows 
that a tolerable cdate was then required to entitle a perfon 
to fo imporrnnt a privilege. 

To difcover whether an eftate on which a vote was claim- 
ed, yielded ten chalders of vi-^ual, or loool. Scots of free 
rent, might often be attended with difficulty. Many qucf- 
tions might dill have arifen, and much time becu confUmed 

in 
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in ptrliiment by trying the merttt of controverted elec' 
tions. The legiflature therefore paiTed a new ad in iStti 
xshich^ after reciting the great delay in difpatch of publid 
affiiirs in parliament and convention of edates, occaiionedby 
the ControTerted eledions of commiiBoners from ihires, laid 
down a vmriety of rules for regulating thefe eledioot in 
time to come. 
By this ftatute it was enacted, That none fliall bant 
vote in tbe election of commifiioners for fhirei or fiewar* 
tries, which have been in ufe to have been reprefented 
m parliament and conventions, but thofe who at .that 
*^ time (hall be publicly infeft in property or l'upenonty« 
and in poileffion of a forty (hilling >land of old extent^ 
** holden of the king or prince, diftin£t from the feu-dudd 
in feu-lands ; or where the faid old extent appears iiot# 
^ (hall be infeft in lands l.able in public burden for bit 
roajcfty*s fupplies for 400I. ot valued rent, whether kirk-* 
lands now holden of the king^ or other lands holding feu* 
waird or blanch of his majefly as king or prince of Scot* 
land : and.that apprifer's or adjudgers (hall have no voteS| 
in the faid eledions during the legal reverfion 1 and that 
•* after the expiring thereof, the apprifer or adjudger firi 
infeft, (hall only have vote, and no other apprifer or ad- 
judgtr com'mg tH pari fajk till their (liates be divided^ 
tliat the extent of the valuation thereof may appear ^^and 
«* that during the legal, the heritor having right to the re« 
verfion, (hall have vote; and likewife proper wadfettert 
having lands of the holding, extent, or valuation fore(aid } 
and that apparent heirs being in poffeffion by virtue of 
^ their predece(rors infefment of the holding, extent and 
valuation forefaid, and likewile life-renters and hu(bandt 
♦* for the freeholds of their wives, or having a right to the 
** life-fcnt by the courtefy, if the faids life-renters claim 
** their vote, otherwife the fiar (hall have vote ; but that 
both fiar and Ufc*jeQter (hall not have vote, unleOi they 

" kavi 
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ive diftinft lands of the holding, extent, or vahiation 
irefaid ; but that no perfon infcft for relict or pa\ment 
f fums diall have voce, but the granters of the iaids 
ights, their bt irs or .uccclFors." 

^his (latute appears to have been anxionfiy framed to 
ude every fpectes of imfubilanrial quahfications, fuch 
djiKlications during the legal, improper wadefcts, infeft* 
its tn iecurity, and titles of any kind without pofleipon ; 
1 other wofils, naked tide:, from which no acruai benc- 
ccrued. In (hort, the idea of the legiilature then was, 
Dofer the privilege of voting upon ihofe who at the 
: had the moil lubftantial inteiefl in the lands : for this 
on the life-renter was preferred to the fiar ; the proper 
fetter and the adjudger, after the expiration of the legal, 
lie reverfer ; and it was .upon the fame principle that 
owner of the land was preferred to the improper wad- 
the adjudger during the legal, and the creditor who 
infcft for fecurity of the debt due to him* 
: is true indeed that the right of voting, as formerly, was 
confined to thofe who held their lands immediately of 
crown ; and as iife-renters were preferred to fiars, it hat 
I maintained that a life-renter of a bare fuperiority, 
ding him no earthly profit, is entitled to vote both un- 
the letter and under the fpirit of this (latute. It how* 
r had no fuch qualifications in view. It was conunon in 
€ days, and is fo dill, to create life-rents and fees in fa* 
y-iettlements : for iniiance, a father fettling his eilate 
•a occafion of his elded fon*s marriage, diveds himfelf of 
fee by conveying it to his fon, and the heirs of the mar- 
ie, with the burden of his own life-rent ; or, in other 
ds, referving to himfelf the enjoyment of the rents du- 
l his life. It is plain, that in fuch a tranfadion the fa# 
• continues to have a very beneficial intereft in the 
te ; and it is mod juft that the preferable right of vot- 
(kould likc^ife continue with hi^. Such knlbnces of 
O real 
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veal a»d M>ilantiiil life^fitesi were fAnka\f what the 
1681 had in view, and not tfnit fort of imaginary life-ieat 
of naked luperiorky, with a blench or ehifor}' duty, and d 
the cafualties taxed or difcharged, which the kwcotioB of 
modem times has raiM upf>r the mere purpofe of «ilKi' 
f>lying fiditioiM votes in <)efraiid of the law, and wlMchoi 
ierve no other end or objc^ whatever. Indeed tiM mti 
poiieflion, when diditvguiilied from title, can «i€H«attiiag 
die than the actual receipt of profits out of the ctec. 

On this footing matters refted till the union of the Iw* 
Icingdoms ; and as by the twenty^fecond aiticle of ftMt 
treaty, it was provided, That the fixfeen pocrs, md 

forty-five members of the Houfc of ComnxHis, ftall b* 
" named and choien in fucii manner as by a fubfeqneat aft 
^* in this prefcnt lefTion of parliament in Scotland flulf W 
^ fettled; which a6t is hereby declared to be as valid as if it 

were a part of and iogrolled in this treaty fobjat 
a6t pafTed in the fame feffion 1707, cap. 8. it waa cnaded, 
** That none fliould be capable to elcd or be eledled to re* 
** prefent a fliire or borough in the parliament of Great 
•* Britain for this part of the united kingdom, except fiidi 

as arc now capable, by tl>e laws of this kingdom, toele^ 

or to be eleOcd as commiflioners tor iliires or borougbs 

to the parliameiit of Scotland." 

No j>erfoH had then conceived the idea of arrogating 
himfelf more votes than one, by giving fraudulent qual^ 
fications to confidential friends, whoX\erc to vote accord- 
ing to his directions ; but as foon as parliamentary interet 
came to be looked to as an objeft of great confequence, the 
ingenuity of lawyers was fet to work to contrive merbods 
by which the law n^ight be evaded, and occaiional advan- 
tage obtained by making unfair votes, Thero accordingly 
appears in the Journals of the Houfe of Commons, the fol- 
lowing entry of the 13th February 1710: •* The quefiioa 
•* being put, that Homer Maxwell, James Griei fon, Robeit 

" Grierfon, 
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Grierfon, Lancelot Gricrfon, ■ Grace erf 

-Glen, and James 'Brown, who were infeft of eftatc, re- 
deemble gpon paying a.rofe-noblc, had a nght to vote 
in the elcdion of a commiffioner for the fliire of Dum- 
fries : it pafled in the negative.** H»:re was a fpecies of 
right which fcemingly conferred a fubftantial eftate during 
the not-reden)ption ; yet being defeafible at pleafure for an 
•lufoiy fum, and therefore not of the nature of a proper 
Wadfett ft was condemned^ and foand iilega!.* 

The legtflature foon after intcrpofcd, by a declaratory 
a^, reciting in the preamble, ** That of late fcvcral con- 
Teyances of eftates had been made in tmft, or redeem- 
^ able, for illufory Aims, noways adequate To the true va^ 
f* lue of the lands, on purpofc to" create and muRiply votes 
\n -demons of members to ferVe in parliament for that 
•» part of Britain called Scotland, contrary to the true in- 
•* tent and meaning of the laws in that behalf, *' and enact- 
ing, i/iifr alia^ ** That it fhould be lawful to or for any 
of the ele^ors prefent, fufpc6ting any perfon to have his 
•* cftate in truft, for the behoof of another, to require the 
following oath to be taken I A. B, do, in the pre- 
•* feicc of God, declare and fwear, that the lands and eftate 
♦« of ■ , for which I claim to give my vc^te in this 
election, are not convcj-ed to me in truft, or for 
•* the behoof of any other perfon whatfoever 5 and I do 
•* fwear, before God, that neither I, nor any perfon 
to my knowledge, in my name, or by my allowance, 
hath given, or intends co give, any promife, obligation, 
»• back-bond, or other fecunty for the difponing or the 
conveying the fa id lands and cftate, any manner of way 
•* whatfoever ; and this is the truth, as I lliall anfwer to 
God." 

In procefs of time, new devices were ftllen upon to create 
falfc votes, contrary to the fpirit of the law ; and, in order 
to check fgch pradlices, the legtflature pafT^d an a<ft dirci't- 
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ing a new oatb, in more broad and comprehenfite terftif, 19 
be taken by every freeholder, at the defire of any other ftce* 
bolder, at a Michael mas-nieetingy or meeting for dedion. 
It is at follow« : ^^U. B. do, in the prefeoce of God^ 
declare and fwrear, that the lands and eftate of 
, for wbich I claim a right to Tote in dia 
" elc^ion of a member to ferve in parliaoieot for tUi 
County (or Stewartry ) is actually iamy poflefion, and do 
re illy and truly belong to me, and is my own proper 
efiate, and is not conve\ed to me in trufi, or for or b 
behalf of any other perfon whatfbever ; and that oeithcr 
I nor any other perfon, to my knowledge, in my naoe^ 
*« or on my account, or by my allowance, hath giveq, or 
intends to give any promife, obligation, bond, back4ioixlf 
or other fecurity whatfoever, other than appears oo tiM 
tenor and contents of the title upon which I now chin 
a right to vote, dire£tly or ind'u^eflly, for the difpooiog 
and reconveying the iaid lands and eOate, in any manner 
'* of way whatfoever, or for making the rents or profits 
thereof forthcoming, to the ufe or benefit of the peribn 
from whom I have acquired the laid eftate, or any other 
perfon whatfoever ; and that my title to the faid lands and 
** eftate is not nominal or flditious, cheated or referved, 
in order to enable me to vote for a member to fervc 
in parliament, but that the fame is a true and real eftatt 
in me, for my own ufe and benefit, and for the ufe of no 
^* other perfon whatfoever : and that is the truth, as I flialt 
" anfwer to God." 

No perfon who compares the two oaths, and refle6U dm 
the one was abolilhed to make way for the other, canpof* 
libly entertain a doubt that a more complete difcovery wis 
intended by the latter than by the former ; the firft being 
merely to giurd againft latent trufts, whereas the obje^ of 
the fecond was likewife to ftrike againft another fpecies of 
fisilfe votes, defcribed in the lattet part of the oath, where 

nothing 
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nothing was truly ipeant to be given away but the mere 
^dow of a right, for the purpole of voting, and where of 
courfe 00 fpecial deed of truft or defeafance was neceflary. 
The iignificatioQ of the word ncmnal mutl be obvious to 
every p^rfon ; the name or appearaqce of a right, and -the 
fubdanoe of it, Handing in dire^ oppofiriop to one another: 
the nieaning of the word fiHltims is eqtlally plain; and no 
two words in the Eoglifh language could have been chofen 
more applicable tp the pradice of fplitting fuperiorities, 
p6t w'ijth any real purpofe of lelling them to fair purchafers, 
Of giving any thing which a purchafcr would accept, but 
the plain purpofe of creating confidential votes, in 
prder to fupport the political influence of the ^raptors. 
The clainuint is obliged, if required, to jfwear not only that 
be does not hold the eftate anywife in triiil, but fanher, 
That his title is not tiominal and fiiflitious, created in him 
in order to enable him to vote for a member to fcrve in 
parfiamept i but that it is a true ^nd real eftate in him^ 
for his own ufe and benefit, and for the ufe pf no other 
^* perfon whatfocvcr." The refpondcnt's argument that 
tbefe words are fuper^uous, and tend to difcover or guard 
ftgainft nothing that was not done by the preceding part of 
Ihe oath refpeding trulls, conveys a reflexion on the iegi* 
^ore, indecent and not to be fuffered. The intention 
erideotly was tp check, as hi as the folemnity of an oath 
and the pains of perjury could, every illegal device whereby 
another perfon was fubditured in the place of the real owner, 
who by fuch meaiis attemptcc) to acqiyire an unconftitutional 
iafltience, tp vote by proxy, and thereby iq truth to take 
to himfelf at pleaf re as many votes as his edate afforded 
qualifications. The oath is not itfelf the la^v, as has been 
often argued, but it is declaratory of what was the law 
kefore ; for the legiAature could never make a perfon *s en* 
rollment or vote depend on his fwearing to circumftances 
Mt legally eflcntial. 

' .That the refpondent^s is one of thoie unfair or fraudulent 
O 3 qualifications, 
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qualifications, the appellants apprehend to be fufSc'icnlly 
edablilhcd by the real evidence of the cafe. The carving 
no fewer than twenty-five votes out of the lands contained 
in one charter, the difpofitions from the noble Duke to all 
thcfe intended voters, and the inftrumcnts of feifin open 
thofe different difpofitions being all of the fame date, awT 
regidrate on the fame day; the difpofitions and fcifins baa% 
blank in the names of the grantees when they were written 
out by the Duke's agent at Edinburgh, and remaining b 
until they were carried to Gordon CalUet and executed; 
the withdrawing of the claims in 178*7, by tbediredion of 
the Duke and his agents, without any commubication with 
the claimants themfelvcs ; the refpondent's avowal that 
the conveyance to him was given and taken wirti a view to 
the vote only; and the total incredibility that his Cnce 
would have granted, or that the refpondent would have 
accepted of fuch a fliadow of an eftate for any other purpoic 
than that of conQituting a confidential qualification, io coo- 
fequence of which the refpondent muft confidcr himfelf 
bound in honour to vote according to the dirc^ions hcfhall 
receive from his ainhor, or to renounce hh life- rent when- 
ever he fliall be defircd fo to do, mud afford complete coo- 
vision that the I efpondtnt's qualification is in defraud of 
the law, and cannot with jufticc or propriety be fuflaincd. 

It is of no confequence for the respondent to fay that his 
eftate is not nominal or fi(^li;ious, becanfe he has in him 
every thing which his title-dce<ls appear to convey. Every 
qual ficaiion mull havecll the external forms and requifitci 
of a good vote, fuch as charter, feifin, and a certain extent 
of valuation ; but fuch a title may neverthclefs be entirely 
nominal, and created on purpofe to give incfiredly to the 
peifon from whom the title fl^^v/s, a vote which he could 
not dired^ly enjoy ; and it is by this twit the appellants wi(h 
the prefent cafe to he judged, 
II. Even fuppoling the real evidence of the cafe not to 

be 
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be fufficient to prove that the refpondent*9 qualificAtion it 
in defraud of the law, the Court of Seffion did wrong >ii 
Ibiitting out the light, by finding tt fircompetent to put to 
the refpondent the quedions propoied by the appellanti» 
and above ftated. The avermenrs made by the appetlaots 
are certainly relevant, and if admitted or proved^ nmfl be 
dccrfiyc in tfieir flavour ; and aa in every other cafe parties 
are intitled by the law of Scotland and the form of proceed- 
itig in the Court of Seflion, to call upon each other to con- 
fcfs or deny their rcfpc(ftive allegation* before going into 
the expeocc of a proof, thc^ appellants are aC a loft to coa- 
ceive upon what ground the court could find it incom- 
petent in this particular cafe. 

OijeSh'en.^lx was faid for the refpondenf. That the oftfh 
of tnlft and pofleifion, introduced by the flatute of the 
fcvcnth of George 11. i* the only criterion by which it is to 
be determined what votes are to be conlidered as nominal 
or fi^itious. 

jfmjwer.^lt is however a miftake to fiippofe that the 
oath of trufl is the only teft for judging whether the edate 
tipoa which a vote is claimed is real, or nominal and fidi- 
tioils. The Jegiflatnre never could mean to leave it to the 
daimtnt to make a bad right a good one, by perjuring him- 
lelFt or by taking an oath he did not underfland : it is one 
mode of diicovery ; but it is by no means the only one to 
be reforted to. Although a perfon objected to as a mere 
tmflee of the edate flioiild take the oath in the Court of 
Freeholders* it^ would flill be competent, at lead within 
fbnr months of his enrollment, to a coinplainer, to demand 
the nfual proCefs of the law for proving that he had granted 
a back4xmd or obligation to denude of his edave, or to re- 
convey it ; and why the fame procefs diould not be allowed 
for the purpoie of proving fadts and circumdances, which, 
if admitted or proved, will necefTarily infer that the pre- 
tended qualification is nominal or fi6tltiouS| and in defraud 
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of the law, the appellants are unable to difcover. It migbt 
with equal jufiice be mafntaioed that a pcrfoo's taking the 
bnber)-.f>atu bait all other invelligttion of the fz€t to im- 
pcsch his vote ; which has never hitherto been underftood. 
Although the Court of SciEon has no jurndi^lon in the firjl 
inflance, in queOions of enrollment, but afts only as a court 
of review^ the common and ordinary modes of difcovering 
fa^s muH be allowed in thefe qiH^ilions, as well as ia 
others. They accordingly arc in the conftant pradtce of 
receiving evidence in Aipporr of obje^ions to an tnroll- 
ment, though it was not Inlorc the Court of Freeholders, 
who have no power to conipci produdion of writings Qf 
to examine witnelTe* ; and it mud be equally competent to 
the appellants to call ujwn the refpondent to admit or deny 
the allegations mnde \>y them, as tt would be to call npqp 
him in an adion of debt, to fay whether or not the ioftni- 
inent produced in evidence of the debt was pr was not of 
his hand-writing. 

By the common law of Scotland, when averments in 
point of fa6t are made by a party in a fuit, it is in general 
competent to prove them in one of three ways ; either by 
writing, or by parole evidence, or by the oath of the othpr 
party upon a reference. This laft is a lort or judicial 
tranfa<^r on, w hich confeqiiently puts an end to the litiga- 
tion ; and nlthough it is l.clieyed that fuch oath upon re- 
ference is not ufual in the pra^lice of the common law- 
courts in England, yet in Scotland tjie competency of it 
never wi.$ doubted ; and there a:e very few exceptions to 
the rule by which a partv is obliged to fwear to fafts upon 
reference, and not to flieltcr himfelf under a general allcg?i- 
tion, but 40 aafwer fpecial interrogatories when called up(>a 
to do fo. 

T. ER6KINE. 
ALEX. WIGHT- 

THE 
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THE RESPONDENTS CJSE, 

IN the month of Odobcr 1788, the refpondent claimed to 
be enrolled as a freeholder in the county of Aberdeen* 
The titles upon which he made this claim were^ 

1. Charter of refifrnitioii in favour cff Alexander Duke of 
Gordon, his heirs aiid i/Jignees, of the lands, lordihips, and 
others therein mentioned ; comprehending, inter aUa^ the 
lands and barony of T'^uch, Cluny, and Midmar, of which 
Che following lands are parts and pertinents, viz. all and 
whole the lands of Findlettree, with the pertinents therein 
fpecified ; as alio the town and lands of Telly mair, Tel- 
lygownie, and Haybogs, with the mill, mill-lands, and a(^ 
trided multures of Tellymair, and whole pertinents of iaid 
lands, all lying within the parifli of Touch, and ihenffdom 
of Abcrdeeui which charter bears date the 7th of Augud 

2. Difpofttion by the faid Alexander Duke of Gordon , 
of the lands, and others before mentioned, in favour of the 
refpondent in life-rent, containingan affignation to the (aid 
charter and precept of feiHn therein contained, fo far as re- 
fpe£^s the lands, and others above mentioned ; which dif- 
pofition is dated the 26th of September 1 780. 

3. Indrument of feifin following upon the faid charter 
and difpofition, dated the 27th, and recorded in the parti-* 
cular regider of feilines kept at Aberdeen, upon the 29th 
of the faid month of September 1786. 

To this claim the appellant Mr. Skene ftated the follow* 
ing obje^ion : That the qualification thq^in defcribed, 
upon which the faid Sir John Macpherfon claims to be 
enrolled as a freeholder of this county, is nominal and 
fiditbus, confidential, and created for the ible purpofe 

of 
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of enabling him to vote ; and that, in defraud of the fb- 
tutc of the 7th of Geo* a* atid of tke other laws refpe^ 
ing the qualifications of freeholders entitled to Yote 
in the ele^^ion of a member to ferre in parliaaient fur 

•* this county/* 

To this objeftioD the refpondcm's agent made the feUow- 

ing anfwer : That the obje^n is without fcmndatkm, 
and arifes merely from prefbmption ; that the daimaot 

*^ is a real and tme purchaier of the itiperiofity for a prict 

** a^hiaUy paid ; and therefore it wodM be doing an 
juftice to deprive him of the benefit ^tb«t pafthafc^ as 
no objediott has been, or can be flated fo his tillcs tobc 
enrolled.** 

Upoo this ob9e£Hon and anTwer, Mr. Skene aixi the g^ 
tiemen who adhered to him were beard by counfel ; and 
after a veiy deliberate confideration of die matter by a rc» 
fpe^able metting of forty freeholders, the objedlioD was 
repelled by S magority of twenty-eight to eight, four of tfa« 
members not inclining to vote. 

Agatnd this enrolment the appellants complained to tbe 
Court of Seffion j and flated, xm«, That, from various cir« 
cumfd^nces, it evidently appeared that tbe qiiahficatioii 
upon which the refpondent was enrolled was nominal and 
li6litioii9 ; andy aJo^ They infided that the refpondent 
fliould anfwer certain interrogatories : from his anfwers to 
which they contended, that the noniinivl and fictitious na^ 
ture of his qualification, if not alreakiy fufiiciently obviouS| 
would clearly appear. 

The refpondent, on the other hand, maintained, im, 
That he was not bound to anfwer any qiKftions propofed 
by the appelWnts in order to ihew that his qualification wm 
Dominnl and fi^itioas, 2//«, That there was nothii>f in 
the fads which they had fpecified, even if they were to he 
admitted by him, which could infer that his qualification 
was nominal and fiiStitious. It would therefore be nuga- 
tory 
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tCTf to anfwer tlicir qiicffions ; they had nothing to do 
with the caufe ; and it war a* matter of no confequeOca 
whatever, whether the fads which they meant to cftabhlh 
by that mode of invelVigation were true or falfe. 

The Court of Seffion pronounced the following; h^tcrlo- 
^uror : " The lords having advifed this petition and com- 
•* plaint with the anfvcrs thereto, replies and duplre^, tkcy 

find if incompetent (o put the queftions to the refpondent 

propofcd by the compiaincrs ; repel alfo the o5je6Hon of 
** nominal and fidtitious to the rcfpondent's qualification, 
^ and therefore difmifs the complaint ; aA^ihie the rc- 
^ fpondient, and decern/* 

The appellants have appealed from this intcrtocutor io 
yourlordftiips ; but the refpondent hopes that it will be 
nfliriticd for the following and other reasons : 

I. By the ancient law of Scotland, every vaflal of the 
crown attended in parliament, and it was not till x 587, that 
the mode of electing reprelentatives came to be iotro* 
ihiced. 

By the ftatute i68r, cap. jr. it was enafted, "That 
^ none fhall* have vote in tire ele6lion of commrffioners for 
•* (hires or ftewartries, which have been in ufe to be reprc- 
fented in parlinment and conventions, but thofe who' ac 
that time fhall be publicly infeft in property or fupe* 
^ rionty, and in poflcffion of a forty fhilling land of old 
•* extent, holdcn of tJhe kmg or prince, diftind from th6 
^* feu-duties in feu-hiftcfs ; or where the faid old extent 
•* appears not, (hall be infeft in lands liable in public bur-- 
*• den for hisr Maj'c{!y*s fupplies for four hundred pounds 
of valued rent, wl^cther kirk-lands, now holden of th6 
King, or other lands hoWing feu, ward, or blench of hii 
*• Majefty as king or prince of Scotland ; and the apprifers 
of adjudgers fhall have no vote in the faids elections du- 
^* ring the legal reverfion ; and that after the eicpiring 
^* thereof, the apprifer oradjudgcr ^ rft infeft fliall only bav6 

vole 
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vote, and no other apprifer or adjndger coming h fori 
*• p^ut till their (hares be divided, that the extent or va^ 
*f luation thereof may appear \ and that during the legal, 
the heritor having right to the revedion, (hall have vote; 
and likewife proper wadfctt^rs, having lands of the hold* 
^' ingt extent, or valuation fqrefaid ; which right to vote 
proceeding upon expired comprifing, adiudtcatioo, or 
*^ proper wadfet, fl)all not be queftiopablc upon prettmoB 
of any order of redemption, payrpent, and fattsfadiooy 
unlefs a decreet of declarator, or voluntar redemptipn, 
renunciation, or refignation, be produced ; and that ap-r 
*« parand heirs being in poflclTion by virtue of their prede-> 
^ ceflbr*9 infeftments, of the holding, extent, and valaa* 
<f tion forefaid, aod liLewife life-renters and hufl>andS| for 
•* the freeholds of their wives, or having right to alife-rei^ 
by the courtefy, if the faid life-repters claipfi their vote, 
** otherwife the fiar fliall have vote ; but that both fiar aD4 
life-renter fliall not have vote, unkfs they have diilinft 
lands of the holding, extent, or valuation forefaid ; bu^ 
that no perfon infcfi for relief or paymeiit of fums, fliall 
have vote, but the granters of the faids righfs, theiy 
•* heirs or fucccflbrs/* 

No fubfeqnent flatute either has taken, or was meant to 
take, the privilege of voting for a nicmber of parliament 
from thofe wadsetters and life- renters, upon whom that 
righc.was thus conferred by the a^t i68u 

Since that time, indeed, two ads of material confequencf 
to the prefent caufe have been pafled relative to the quali- 
fication of freeholders. Thcfe are the ads of the lath of 
Queen Aunc, and the 7th of Geo. 2. The folc objcd of 
thcfe flatutes was to prevent all perfoos whatever from vot- 
ing, who had not really in them that e(late> which from 
their title-deeds they appeared to polfefs. It was not the 
intention of thcfe ilatutes to prevent wadfetttrs and life- 
renters from voting, but to prevent pcrfons who are neither 

the 
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the one nor the other, and who have no titte in anjr other 
charader to that privilege. 

As the whole fydem of law relative to the eledion of 
member* of parliament is entirely ilatutorj, and depends 
principally upon the Aatutes which have already been tntn* 
ttonedy fo it is apprehended that judges, in determining any 
queAion arifing out of that fyftem, are to be directed foiely 
by the enadtments of the ftatutes ; they are merely inter- 
preters of the ads of parliament ; and have no right to do 
more than obey the injunctions, and give effect to the par- 
ticular regulations contained in thofe a£ts, from which alone 
their power of determining as to the qualification of free* 
holders is derived. 

Now the llatutes of Qncen Anne and Geo. 2. while they 
were intended to prevent perfons from voting who had not 
really in them thofe edates upon which they claimed that 
right, and to detect latent and implied trufis, of which no* 
thing appeaced from the title-deeds ; fo the (latutes point- 
ed out and fpccified the way and manner in which this in« 
veftigation was to be made, and ordained every perfon who 
claimed the right of voting to take, when required* certain 
carhs which the legiilature introduced as the only meant 
of deteding whether or not a perfon, who from hif title- 
deeds appeared to be an unexceptionable voter, was truly 
ib, and whether his edatc was a true and real eflate in him» 
or only nominal and fictitious. 

The oath of the ilat;ite of Queen Anne is in thefc 
terms ; I J. B, do, in the prefence of God, declare and 
" fwear, That the lands and eftatc of , for 

^* which I claim to give my vote in this cle6tion, are not 
•* conveyed to me in truft, or for the behoof ok any other 

perfon whatfocver : And 1 do fwear before God, that 
** neither I, nor any perfon to my knowledge, in my name» 
•* or by my allowance, hath given, or intends to give any 

promife, obligation, bond, back-bond, or ftcurity, for 

re- 
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•* re^ifponiog or re-con veyin^; the faid landi tnd dbrt^^ 
any manner of way whatfoever. And ihii if the Uatsh 
35 I iliall anfuer to Ood." 

Tbb path -not being •tlK>ught fufficiently GoinpveheDfifC 
Xf> guaid againft the evil the legiOature had in ^iew to pre- 
vent, the following oath wasXultftityted in itf place by the 
^Sto^tibc ;th of 'Georj;e II. cap. j6 : *'l J, B. do, m the 
prefence of Qod, declare and iwear, Th«t the lands and 
^ «ilate of I ■ ■ , for which I claiin a right tc vote 
in ekdiion of a member to ferve in .parliaaient for 
this county or ftewartry, i| adually in my pofleffioo, and 
do really and truly belong to me, and is my Bvm proper 
eftate, and is not conveyed to me in truft, or for or is 

V behalf of any other perfon whatfoever ; and that neither 

V I, ,nor any perfon to my knowledge, in my name, or en 
my account, or by my knowledge, in my name, or on 
my account, or by my aliowanoe, bath given, or mtendi 

•* to give, any proniife, obligation, bond, back-bond, or 
otbor fecurity whatfoever, other than appears from the 
tenor and contents of the title upon >vhich I now claim 
** a right to vote, directly or indirectly, for re-difpofing and 
xe<onvcying the faid lands and cdatc, in any manner of 
** way. whatfoever, or for making the rents or profits there- 
of forthcoming, to the ufe or benefit of the perfon from 
«* wlvoni 1 have acquired the faid eftate, or any other per- 
foh whatfoever ; and that my title to the faid lands and 
ellate is not nominal or fictitious, created or refeived in 
•* me, in order to enable me to vote i'or a member to fcrvc 
«^ in parliament, but that the fame is a true and real efiate 
*** in n\e, for my own ufe and benciit, and for the ufe of no 
•* oth^r perfon whatfoever : and that is the truth, as 1 (hall 
•* anfwcr to God.** 

Though thefe oaths are cxprelTcd in different terms, and 
Ihouv^h the latter is much more comprelienlivc than the 
former, yet nothing farther was intended b^* cither of them 

than 
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lliMi to put a check to the pradlice pf giving eftates in tnifl, 
or redeemable for clufory funM, on purpofc to create and 
multiply votes. The preamble of che of Q^een Annp 
^rsy that the oath introduced by that Aatute was intended 
for thif i^urp'^iis:; And the oath introduced by i\\c9& of 
George IL thoi^ more coqapreheofiye^ is the fame io fuh* 
ibnoe, and vas intended to anfwer the {ame end* 

The legiflature having therefore .clearly enafted, That 
where a freeholder's title-deeds are fair sod unexception- 
able, aad where he takes the oath introduced by the a^ of 
G«orjge U. well known hythe naoie of the Trud-Oath, he 
Wicntitled lo vote for a member of parliament; upon what 
^ravnd can any court of judice pretend to ered themfelvea 
iiito^ iaquifitorialf a legiflative court, and introduce a Mer)r 
^iCerent examination and mode of iovedigation from that 
introduced by law f The a£t of parliament has faid, that a 
fraeholderjtaking the oath above-mentioned at the re^ued 
of any other freeholder, (liall be enrolled as abfolnte pro- 
|>rietor of the edate in right of which he claims to be en- 
rolled : Upon what ground fliall any court of juftice fay 
that Aotwithd^nding a perfon's having taken that oath he 
iball Hndci^go another and a very different examination as 
io the very matter which it is the objedi of the truft-oath to 
clear up^d afcertain ? The a^ of parliament fay^ that 
where a perfon is enrolled, and ftall refufe to take the trud- 
oath, bis vote fhall be held nominal and fictitious, and he 
lhall be-eraied from the roll ; upcn what grmind then;caQ 
any freeholder's name be erafed from the roll, upon the 
idea that his vote is nominal and . fi<5^itious, without his hav- 
ing refufcd to take tliat oath, upon his taking which the 
i^giilature has declared that his qualification is no Ipnger 
Albjcd to the objedion of nominal and fictitious ? 

And this propofition, that the trud-oath is the only cri- 
terion to difcover what votes are nominal and fidlitious^ 
lioes not reft upon tlve idea tlut a perfon who has once been 

examined. 
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examined cannot be examined again. The refpoodeot M 
no occaCon to reibrt to fuch a principle. The prindpfe 
upon which he reds his dodtrine b Vefy difbrent, is very 
fimpte, and is this : That the legiflature requ-res freeholders 
to take the trull-oath^ in order tb fliew that their qualifi- 
cations are not nominal and fictitious ; and it declares that 
the qualifications of fuch freeholders as take that oafii aft 
lk> longer liable to that objc^ofi. 

In fliort, to comprife the refpondent^s dodrine id a fingle 
fentence, he maintains that, by the n€t 1681, wadfetters 
and life-renters have the right of voting, nnd this right they 
flill enjoy, under this condition only, that, before exerdfiog 
their right, they fliall, if required, take the oath of tmft 
and polfefiion. The obje6lors admit in their argument^ 
That a proper wadfetter, or a life-renter of fuperiority, may 
have a real and good title of voting* The a& 1681 renders 
this admiflion neceffaiy. But if the ad itfelf draws no line 
of di(lin<^tion, how can any court of law make an addition t9 
the by drawing fuch a line, and by redridting the 
general enadment of the (latiite ? 

And indeed the inconvenience, and really the imprafti* 
cability of the Court of Scffion entering into a feparate in- 
quifition with regard to every freeholder's right of voting 
from the one end of Scotland to the other, and examining 
every freeholder upon fpecial interrogatories, are fufficiently 
obvious, and would neceflarily prevent any general prin* 
ciplc being eftablifticd, upon which the qualification of free- 
holders could be alcertaincd. It would be impoffible for 
any court of law to find time to difcufs fuch a mafs of liti- 
gation as would thus be occafioned ;. the expcnce to the 
country would become iibfolutely intolerable ; the fpecific 
tcft introduced by the legiflature would be tr^ken away and 
dcftroyed; and judges would be inveftcd with the power of 
arbitrary decifion in political queftions, quedions of all 
others in which fuch a power ought to be withheld from 
judges of every dt nomination. 

It 
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believed that it was upon thefe and upon fimilar 
es, that the Hoiife of Lords pronounced various 
nts after the general ele^ion in 1768, all of them 
ling upoif the dodtrine, that to detedt a latent and 
1 truft, the only mode of inveftigation which was 
rnt was by putting the trdft-oath : more particularly 
ition and complaint againft David Wallace, who had 
trolled upon a life-rent difpoiition from the Earl of 
-e, upon certain lands in the county of For&r, and 
en the oath of truft and pofTeffion^ it was argued 
qualification was nominal and fi£^itiou9, at, it was 
'ould appear if he were obliged to make oath to the 
ng particulars : ifl, That it had been agreed between 
anmttrt and him, that he (liould aifaept of the life-rent 
fole purpoie of creating a vote, and fupporting Lord 
re's intereft. 2d, That he had granted a back-bond 
ide upon demand, but which was retired upon his 
ring in a feu-charter of the lands to a truftee. 
hat though the difpofition bears value, none was 
4th, That be receives no revenue or profit in confe- 
; of the life-rent. 5th, That the titles were made out 
d Panmure's expence, whilCl the refpondent took no 
□ in the preient queftion, nor ever^got the papers de* 
I to him. 6th, That he fttli cohfiders himfelf at 
an obligation in confcience, and as an honed man, to 
e in favour of Lord Panmure when required, 
he anfwert to the complaint it was argued, that the 
of trial pointed out by the (latute could not be altered 
erior authority, nor the Court liften to the demajid, 
they were to alTume the powert of the legiflature. 
'erthelefs, Mr* Wallace was appointed to fwear upon 
terrogatories, held as confeflcd for retuiing, and or- 
to be expunged from the roll ; but upon an appeal 
Houfe of Lords, it wat ordered, ^ That the intcr- 
atort complained of be reverfcd 1 and that the appel- 
p ** lant 
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]ant be replaced upon the roll of freehakierft of the coutttj 
«' of Forfar." 

About the fame period^ John Johnfion, Efq. and two other 
gentlemen who had been expunged from |hc roll of free- 
holders in Cromarty, under circumilanccs every vray fimiUf 
to thole of Mr. Wallace, except that they had not taken tbe 
oath of trufl and pofleiFion, alfo entered appeals, pleading 
That the ilatute of the 7th of George the Second having 
^ prefcribed an oath to be put to a freeholder rcfpefiiog 
the reality of his eilate and intered in the frecholdj before 
he could be allowed to vote, the demand made by the 
refpondent of examining him upon ()ath was incompetent 
and inadmiflible. The (latute juilly thought it fuffideot 
to give an oppoHynity to all parties intereficd,of putting 
the appellant to this ted when he fliouldcome tocxer* 
^ cife his right of voting, and wifely prefcribed a ipecife 
ted, in order to take away from judgea the power of 
" arbitrary decifion in cafes of elc6^ion/' 

Accordingly, a judgment of reverfal was pronounced ia 
iiniilar terms to that in the cafe of Mr. Wallace, as it alio 
was in an infinity of other cafes, from the counties of Forfir 
and Cromarty. 

It is a fa£t which cannot be denied, that all of thefejudg* 
ments proceeded iipon the principle, that the truil-oath was 
the only teft to afcertain wliether or not a qualificatioQ b 
nominal and fictitious ; and accordingly, both in the argu* 
ment at the bar in the Court of Seflion in this cafe, and what 
is ftill flronger, in the opinions of the judges delivered oo 
the bench, it was admkted, that the judgments of the 
Houfe of Lords, in thefe cafes, proceeded upon that prio* 
ciple. 

It deferves farther to be remarked, not only that tho 
fate of feveral contefled cleaions in ScoiJamiiu 1768, was 
decided in confequence of thefe judgments proceeding upon 
that principle ; but that fioce that time it bu been held in 

this 
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Chii country, till vcrj- lately, as eftablifhed and indifputablc 
law, that if a freeholder took the oath of truft and poffeffion, 
hit qualification was no longer liable to th& objection of 
ooBimal and fiditious* 

If, therefore, any regard is to be paid to a train of judg- 
raentfl pronounced by the Houl'e of Lords in the moft fo- 
iemn manner, and in which many gentlemen haV^e confided 
fo far as to acquire pro])erty, upon the f'aiih that unifor- 
mity would be preferved in the law of the land with regard 
to fo material a point as the right of voting for members 
of parliament, no attention can be paid to the do6trine, that 
befides the teft of the triift-oarh, freeholders mull anfwcr 
mil the inteiTogatories which the ingenuity, the whim, or 
the picque of any other freeholder may prompt him to pro- 
pofe. 

The application of this doArine to the prefent cafe is 
fuificiently obvious. The refpondent's title-deeds are per- 
fe^^ly unexceptionable ; and if the appcllantfll allege that he 
holds his cdate under any latent or implied truft, they will 
have an opportimity, before he can give his vote for a 
member of parliament, to call upon him to take the truft- 
oath ; but they are not entitled to put any interrogatories 
whatever, in order to difcovercircumftances which they al- 
kge will prove the qualification to be nominal and fi6litious. 

II. Suppoting, however, that the refpondent were mif- 
takcn in point of law, and that he were bound to anfwer 
interrogatories put to him, for the purpofe of difcovering 
whether or not his qualification is nominal and fictitious, 
ftill it is evident, that he could l>e hoofed to anfwer only 
pertinent queftions ; his anfwers to which might lead to 
foine conclufion rehtive to the obrerlion ftated againft his 
qualification. Now, in truth, the favls which arc alleged 
by the appellants, in order to fhow that the rcfpondcnt'a 
qualification is nominal and fiiSlitious, are immaterial ; nor, 
were he to anfincr thcirlnterrogatoi ies in the manner moft 
P a agreeable 
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agreeable to their own iDcluiation« would it follow that he 
had been improperly enrolled. 

They have let torth» that the Duke of Gordon has par* 
celled out the fupcriority of lands contained in one chaner 
to twenty-four life-renters of bare fuperiorities : That the 
difpofitions to thefe life-renters, and the ioftniments of 
fcifin, are all of the fame date, and regiilered on the iame 
day ; and the appellants fpecify, in their proceedings before 
the Court of SeiTion, various other circuraftances of a fimilar 
kind, tending, as they allege, to point out the nominal and 
fi£kitious nature of the refpondent*s qualification. 

All of thefe circumftances feem totally immaterial. Whe- 
ther the lands, of which the noble Duke has parcelled oat 
the fiiperiority, are contained in one charter or in twenty, 
is a matter of no more confequence than the fad that the 
difpofitions from his Grace to the different voters, and the 
indruroents of feiGn, are all of the fame date, and regifieicd 
on the fame day. All circumftances of this kind are nuga- 
tory, and undeferving of notice. 

At the fame time, the refpondent does not admit fbe 
allegations to be true in point of fad ; he has no opportu- 
nity of knowledge with regard to fome of them ; and with 
regard to all of them he fays, that being of no confequence 
to the caufe, he is not bound either to confefs or deny 
them. 

As to the fpecial interrogatories propofed by the appel- 
lants, it will be fufficient to iliew of what little confequence 
any anfwers to theie queftions can be, to ftate, that the 
noble Duke, from whom the refpondent acquired the quali- 
fication upon which he is enrolled, holds his cftate in fee 
fimple, unfettered by an entail ; and the fupcriority which 
his Grace conveyed to the refpondent, is the fupcriority of 
certain lands, the property of which was fieued out to tho 
family of Byres above a century ago ; and accordingly the 
fubaltem righu and infeftments granted to theie vaffals are 

exprcfsljr 
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.C9q>rei8ly excepted in the warrandice of the conveyance of 
the fupcriority of the refpohdent. 

The refpondent purchafed this fuperiority at a fair and 
adequate price; he holds it in life-rent; the valuation if 
590I. 14s. Scots; the feu -duty is 10 1. Scots; and the ti* 
tleSf by which the conveyance to the refpondent was exe- 
cuted, have been already dated. 

The refpondent has no objection farther to declare, 
though he is far from thinking that it is incumbent upon 
him to fay any thing upon the fubje6t, that' he acquired the 
life-rent of the fupcriority in que (lion for the exprefs and 
Ijpecial purpofe of enabling him to vote for a member di 
parliament. This was his object in acquiring the qualifi- 
otion ; it was his view in making the purchafe. Had not 
the fupcriority given him this right, he probably never 
would have acquired it ; and were this right now taken 
away» he would probably care very little what became of 
the fuperiority. 

In thefe circumdances it matters not what anfwer the 
refpondent could make to the interrogatories propofed by 
the appellants. What does it (ignify whether he applied 
to the noble Duke to obtain the qualification, or was aiked 
bf hit Grace to make the purchafe ? What does it fignify 
who was at the cxpence of making out the title-deeds ? 
when thefe deeds were delivered to the refpondent ? and 
who u to pay for his defending his qualification here and 
io the Court of Seffion ? All thefe are circumdances of no 
' moment whatever. The true queflion is, Whether the 
refpondent has really acquired his qualification, and has it 
DOW really in him ? Upon this que (lion, circumdances fuch 
as thofe here mentioned, can have no efiedl. 

Neither is it of any moment whether the refpondent ac* 
quired his qualification by purchafe, or by gift and dona* 
tion : it could afford no obiedion to a qualification that the 
cfifpofition by which it was conveyed bore to be granted for 
P 3 love 
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love and farour, nay, for the expreffi purpofe of caaUng 
the grantee to vote tor a meokber of parliament. There ■ ' 
fureiy nothing illegal, or e\en improper, in one periba 
granting, and another acquiring 1'uch a riglit. 

Neither doei it figiii»y wlial i* the value of the rrJUM 
payable out of the lands for ^vhicb the refponctent is en- 
rolled. It is the fuperiority alone which confers the rig^ 
of voting, and this right is equally good wrhea the lupe* 
riority it acknowledged by the payment of a penny Soocii 
or or an elufor\' duty, fuch as a pair of fpun, or a (aam- 
ball, as when it is acknowledged by the payment of a brp 
lum of money, or by valuable preftations. 

It is ncediefs to enlarge upon theie po'mts ; they wrrt 
held as I'ufficiently eitablifhed in the cafe of Etphinftoa 
«r^r/ifj Campbell, and others, determined by your Lordfliips 
30th April 1787; and in the cafe of Dryfdale agaioft Liad* 
lay, decided by the Court of Seffion about a 3rcar age. 

It defeives particularly to be oblerved, that though ia 
this lad mentioned cafe the Court of Seflion ordered Mr. 
Lindfay to anfwer interrogatories r.lmoft prccifely iheiwic 
with thofe uhich the appellants wilh to put to the rcfpoo- 
dent, and though Mr. Lindi'ay anfwcred ihok queAioDS in 
the manner mod agreeable to his opponent, and admitted 
the fav^s which were fpecified as fufikient to (hew that his 
qunllMcation was nominal and fi<flitious, yet the Court of 
Seflion ordered him to be added to the roll of Ireeholden 
in the county of File, and thus in effort found that circum- 
f^ances precil'ely fimilar to thofe fpecified in the preientcafe 
co;.Ul not infer that a qualification was nominal and fidi- 
ttous. 

It feems therefore not only incompetent hut nwgatoiy to 
call upon the rcfpc.ndent to anfwer the interrogatories pro- 
pofcd by the appellants. They have no right to put any 
queilions at all 1 and fuppofing them to hare fuch nght» 

the 



SUTHERLAND. 



the quedions which they have propofed are nugatory, and 
Dot pertinent to the caufe. 

HI. The refpondent holds it to be improper to fay any 
thing upon the great queftionof Who ought and who ought 
not to hare the right of voting in Scotland? Your Lordfliips 
are to judge who have, not who ought to h^ve that right. 
If the appellants wiih to have any alteration of the law in 
that refpeft, they ought to apply, not to the Court of 
Seffion or to your Lordfliips in your judicial capacity, but 
to the legiilature. 



Ordered and adjudged, That the interlocutors com- 
plained of be rcverfed : And it is further ordered. That 
the reQxxident do confeii or deny the averixients in the ap- 
pellants pleadings. 

The Speech of Lord Chancellor Thurlow on this 
occa£oDy if to be found in 3 Luii» p. 387. 



i 9th April 1790. 



J. SCOTT. 
WILLIAM TAIT. 
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(No. 2.) 
IX THE HOUSB OF LORDS. 

WiUiam Elliot of WeUs, Efq. one of the Pincc* 
holders of the County of Roxburgh^ Jf- 
pelUmt. 

Lieutenant-Colonel Robert Pringic, rf the 
Corps of Engineers, Refpgndent. 

THE APPELLA}n*S CJ^E. 

AT Klichaelraas i-8x» the refpoodenc claimed to be 
corolled i frecfaoldcr of tbe countv of Ro3Lbar]g^ as 
fbodiog mfcft id the lands of Banthcad, by Tiitiie of a 
coovcrance to him for life, granted bj John Pringle of 
Clifton, Efq. the lands fo conveyed being a part of Mr. 
Pringle's eiUte, held under a fettlement of (bid entail. 

It was perfedly well known at the time, that this was a 
qualification merely nominal and confidential, created to 
increaie Mr. John Pringle's influence in the county. Eteiy 
circum {lance attending the tranfaction (howed it ; but the 
confideration of Mr. Pringle's incurring a forfeiture of hb 
whole eilate by this alienation, if real, was alone fufficicot 
to carry conTidion. Yet no objedion was made to the fc» 
fpondent's enrollment, it being then underftood to be vain 
to objed to w hat appeared good upon the fece of the titk- 
deeds, and the preYalcnce of example left as little room to 
fuppoiethat tendering the aitb, introduced by the ad of 
7th Geo. 2. would mend the matter. 

The judgment pronounced by your lordiliips in the cafe 
of the freeholders of Aberdeeniliirc, and Sir John Mac- 
pherfon, in April x 790, afcertained the right of the free* 

holders 
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holders to invefligate the reality of qualification by other 
means than putting the oath and accordingly, at a meet- 
ing of the freeholders of the county of Roxburgh, held 01% 
the 24.th of July 1790, for the purpofe of eleding a com- 
iniflioner to ferve in parliament, the appellant obje6ted to 
The refpondent*s title as nominal and fiditious, and movetf 
that he (hould take the oath, but previoufly that he (hould 
anfwcr certain interrogatories, the tendency of which was 
to prove, by the refpondent*B own confeffion, that the qua-^ 
Hfication was given to, and held by him, not for hit own 
ufe and benefit, but merely to fupport and increafe the in- 
tcrcftof Mr. Pringle the grantor. 

The refpondcnt, by his anfwer, profelTed his willing* 
ndi to take the oath, but he declined to anfwer the interro- 
gatories, becaufe he confidend that the freeholders had no 
right to put them. The appellant then moved, That in re- 
fpc& of the refpondent's having declined to anfwer the in- 
terrogatories, his name fliould be erafed from the roll ; and 
by the order of the majority of the freeholders, his name 
was erafed accordingly* 

The refpondcnt prefented his petition and complaint to 
the Court of Seffion againft this judgment and ad of the 
freeholders, and thereby maintained, generally, That it 
was not competent to them to tender interrogatories to a 
perfon (landing on the roll, or to ilrike him off for declin- 
iog to anfwer ; becaufe the a£t of the i6th Geo. 2. cap. 
11. which permits any freeholder, conceiving a perfon ta 
liave been improperly inrolled, to exhibit his complaint to 
the Court of Seflion within four months, adds, *• That if 

no fuch complaint fliall be exhibited within that time| 

the freeholder inrolled fliall (land and continue upon the 
•* roll until an alteration of his circumftances be allowed by 

the freeholders, at a fubfequent meeting, as a fuificient 
*♦ caule for ftrikingor leaving him out of the roll." And, 
10 the prefcnt cafe, the refpondcnt faid, it was not alleged 

that 
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that bis circamftances had undergone any change or alten* 
tion between the time oi* his inrolnient in 178X9 and hit be« 
lug druck oflf the roll in July 1 790. 

The appellant, by order of court, put in anfwers to thii 
complaiut, nuiintaining the oppofite dodrine ; and the 
the couit pronounced the follmving interlocutor : ^< The 

lords having adviicd the foregoing petition and com- 
*^ plaint, with theanlwers thneto, they find, that the free- 

holders of the county of Roxburgh did wrong in ilriking 

,|he complaincr's name o\it of the roll of ckd^ors of a 

member to ferve in parliament for that county, and 
** therefore grant warrant to, and authorize and or* 
*• dain tlie Sheriff Clerk of the county to replace the com- 
** plainer*s name on the roll where it would have flood if it 
*^ had not been fo ilruck out, and decern and declare ac* 

cordingly, but Had no cxpences due." 

The appellant having prcfented hi<|Mitition to the Lordi 
of Seffion, reclaiming aga'mfl the fVid interlocutor, they 
Were pleafed to refufe the dctire tlicreof. 

The appellant conceiving himfelf and the other free- 
holders of the county to be greatly aggrieved by the faid 
interlocutors of the Lords of Seffion of the 8th and 23d of 
December 1790, and that the fame are contrary to law and 
judice, has appealed to your lorddiips, and humbly hopes 
that the faid interlocutors will be reverfed, for the following 
^mongd other Reasons : 

The queftion in this caufe is, ^^^lctller the freeholders 
have a right to ohyed to, and inveftigate the qualification 
©f a perfon upon the roll, although no complaint has been 
lodged againfl his inrollment witliin four months ; and al- 
though the objedion js not founded in any change of hia 
litnation or circumllances occurring fubfequent to the en- 
rollment ? That the fi eeholders have fuch a right in a cafe 
like the prefent, fecms indifputable. The a6t of Charles IL 
viade in 1681, being the fu-il which diret^ed rolls of the 

fne- 
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freeholders to be made up in the diflfcrcnt counties, autho- 
rizes the freeholders to meet at Michaelmas, yearly, ** and 
to revile the roll of cledion, and make fuch alterations 
•* therein as have occurred (ince the laft meeting." Here 
are two diftin6l branches of duty, to revife the roll, and to 
make the alterations occafioned by change of property fincis 
the laft meeting. Accordingly, it has never been denied, 
nor does the refpondent in this caufe pretend to deny. That 
while the law flood upon the footing of the a£t of 1681, it 
was competent, at any Michaelmas meeting, or meeting for 
cle^Hon, to bring forward and take the" judgment of the 
freeholders upon any obje^ion whatever to the right or 
title of a peribn, however long his name might have ftood 
\ipon the roll, and although no alteration of bis circnm- 
^nces had taken place. 

ObjeBi^n. — But it is obje^ed. That a reftraint or limt* 
ffttkm was introduoed by the ftatute of the 16th of Geo. II. 
which reaches to every cafe chat can be figtired ; fo that 
however bad the title can be (hewn to be, or even H it 
were broadly admitted to be bad, ftili the perfon muft coii<- 
tinue on the roll, and be allowed to exercife ttle franchiic 
as if it were unimpeachable, the challenge not having been 
brought within four months, unlefs the objection h 
grounded on fomething which did not exift, or could not be 
dated at the time of the enrollment ; the words of the aft 
Wmg, *• That if no complaint is exhibited to the Court of 
*• Seflion witbin the time aforefaid, the freeholder enrolled 
^ (hall ftand and continue upon the roll until an alteration 
of his circumftanccs be allo'ved by the freeholders, at 
a fubfcquent meeting, as a fn fficitnt caufe for ftriking 
or leaving him out of the roll." Ard by fdbfequent 
parts of the fame ftaiutc, as well as by the former laws, 
it ts ftridly enjoined, thr^t the vote of every perfon wholic 
fianie ftandi on the roll, fliall be afked and taken in the 
tleftion* 
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Jg/kvtf.y^lf this be the true explanation or meaniog df 
the law,'it muft be confcflcd that it is extremely defe^re, 
and that it leads to grofs abfurdity and injuflice. ^hetho' 
a perfon has in hin:i the feudal title to the edate, may gene^ 
rally be difcovered from the deeds he is obliged to produce 
vrhen he claims to be enrolled ; but he niay have fuch title 
without enjoying the benciicial intered, or that intereft 
may be veiled in him only colourably, for the purpofe 
of procuring himfelf enrolled^ that he may exercife 
the franchife of voting for the purpofes of another : and 
the device may be fo well cloked« as necelTarily to require 
time before it can be brought to light. The legiflature 
could not mean, that a perfon committing a fraud on the 
> law fliould be fecured from dctc£tion, if he efcaped it for a 

period of four months ; or that, avowing his frauds he 
iliould be allowed to rank with thofe to whom, as indi^ 
putably enjoying a certain qualificatioOy the moil iacred of 
i all truds is committed. 

An attentive examination of the flatutes will accordingly 
prove, that the legiflature, when requiring that complaints 
of enrollment (hould be exhibited in four months, or other- 
wife the perfon enrolled fliould continue till an alteration 
of his circumftances had merely in view the formal tide, 
of which the evidence lies in the deeds directed to be pro- 
duced when he claims, to prevent the repeated difcufiioa 
of nice technical queftions, which the freeholders muft be 
very inadequate judges of. The a6t of the 12th of Queen 
Anne, c. 6. declares, That no perfon fliall, upon any 
** pretence whatfoever, be enrolled, except he produce a 
** fufficient right or title to qualify him.'* Here right and 
title can mean nothing elfe than written documents, inftru6l* 
ingfx facia the right to poflTcfs the eftate, which a perfon may 
produce, and his pretended qualification may notwithftand* 
ing be one of thofe created (in the words of the fame 
fiatute) on purpofe to multiply votes in the eledion of 

member! 
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members to fcrvc m parliament, ** contrary to the tnie in- 
tent and meaning of the laws in that behalf," which look 
to fomething befides the mere face of the title-deeds. la 
the iame feofe the a6t of the i6th of Geo. II. is to be un- 
derfloody when it fays, ** If any pcrfon (hall be enrolled 
wbofe title fhall be thought liable to objection, it (ball 
** and may be lawful for any freeholder, who apprehends 
that fuch perfon had not a right to be enrolled, to apply 
♦* by complaint to the Court of Scffion, fo as fuch appli- 
cation be made within four calendar months after fuch 
enrollment ; and if no fuch complaint ihall be exhibited 
within the time aforefaid, the freeholder enrolled (hall 
(land and continue upon the roll until an alteration of 
his circumllances be allowed as a fufficient caufe for 
ftriking him out of the roll.*' And the alteration of 
circumftances here generally mentioned, is defined in ano- 
ther claufe of the (latute, An alteration of that right 
or title in refped of which the perfon was enrolled ; *? right 
pr title being, as in the a6t of Queen Anne, merely defcrip- 
tive of the formal, feudal, or written titlef-exjiifajpll^^o the 
freeholders. 

It is evident, therefore, that the limitation or the decia* 
ration in the a6l of the i6th of Geo. II. has no relation to 
thofe vices or defetfts which may taint a qualification, ap- 
|>earing unexceptionable on the face of the title-deeds, 
fuch as nominality, or the eftatc being only colourable, or 
its being held in truft for anotbftr, or the peribn enrollad 
not being pofTeiTed of it for his own ufe and benefit. Ob* 
jedions of that nature may be ilated at any time when the 
objedor comes to the knowledge of them, or finds himfelf 
in a capacity to prove them ; and, as the detedion of fraud 
muft ever be favoured by courts of juftice, nothing but the 
cleared words will be held to (liut out the inquiry. It were 
roondrous to maintain, for example, that, if a perfon it 
enrolled, and remains undtilurbed for four months, becaufc 

iC 
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it was not fiifpe^ted that he held the edate merely as « 
truftee, he (hall coatioue on the roll, and exercife the fran* 
ckife as an elector, though an txprefs defeafance or back* 
bond were diicovered, and adually produced or admitud. 
«-»Yet fuch is the rcfpondcnt's argument i and he muft, of 
neceffity, go that length. 

Nor is it of any confequence to obferve» that the i£is of 
the 1 2th of Queen Anne, and 7 th of Gec|| IL have afforded 
the means of detecting l aent trufts and nomlnality, by re- 
quiring a freeholder to take an oath, at the defire of any 
other freeholder^ under tlie pain of bebg expunged if ht 
refiifes ; for, though the oath was introduced as one means 
of difcovery, there is no reafon to fiippofe it was intended 
to preclude others. It is a fettled point, that, when one 
claims to be enrolled, noiuinality may be obje^ed, and 
proved by all ways competent — by interrogating the clai- 
inant~by a reference to his oath^bycircum (lances— or by 
diftft evidence. The claimant cannot be heard to fay, 
Firil enroll me, and then, if you pleafe, tender the oath 
prcfcribed by the 7th of Geo. II. And this point being 
fixed, it will not be eafy to flicw that the oath is the 
only teft» as again fl a perfon actually on the roll, or that 
other means of detection could be meant to be prohibited 
by the legiilature. The qualification may be fo circunv- 
Aanccd, as that the perfon taking the oath may be con- 
viiEted of perjury 5 but, in general, it refolves only into 
jOpinion as to nominal ity ; and, though honeftly taken, it 
cannot furely be maintained that the taker ought to re* 
tarn his fituation, though his opinion can be proved to be 
erroneous, and that his qualification is, in truth, fuch aa 
the law and the conditutiun reprobate. The refpondcnt 
in the prefent caufe, for indance, may fay and fwear re- 
peatedly, and he may have perfuaded himfelf that his qua- 
lification is not nominal, or iiditious, created in him for 

the purpofe of enabling hun to vote for a member of 

** par* 
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•* parliament;" and that he holds his eftatc of one 
iliilliDg per annum for his own ufe and benefit, and 
** for the ufe and benefit of no otlier perfon what- 
focvcr." But who will concur with him in thinking 
io ? Andy if the law is not a dead letter, mud it not 
be applied, when it is flated and confelTed, that thii 
is part of a large eftate, every acre of which muft be 
forfeited, if any one of a multitude of perfons intcreftcd 
challenges the alienation ; and if the refpoodent never- 
tbelefs periods in retaining that fame fliilling, by virtue 
of which he calls himfelf an independent freeholder of 
the county of Roxburgh ? 

SYLV. DOUGLAS. 
J. ANSTRUTHER. 

ffote. — An appendix contains the Interrogatories which the rcfpondcnt 
jrcfttfed to anfwer, and which arc to l>e found in the rel]>ondent*s cafe. 



THE RESPONDENT'S CASE. 

BY an adl pafled in the feventh year of his late Majef- 
ty King Geo. 2. cap. 16. it was cnacfled, ** That 
•* every freeholder, who fliall claim to vote at any elec^ 
tioD of a member to ierve in parliament for any lands or 
•* eftate in any county or ftewartry in Scotland, or who 
(hall have right to vote in adju (ling the rolls of free- 
holders, indcad of the oath appointed to be taken by an 
made in the 1 2th year of her late Majcdy Queen 
•• Anne, intituled, "An a6t for the better regulating 
ele^ous of members to ferve in parliament for that part 
of Great Britain called Scotlaud,*' (hall, upon the requelt 

of 
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«* of any freeholder formerly enrolled, before he proceed 
•* to vote in the choice of a member, oy on adjuftbg the 
«• rolls, take and fiibfcribe, upon a roll of parchment to be 
•* provided and kept by the fheriflf or flewart-clerk for that 
** purpofe, the oath following ; which the prefes, or clerk 
•* to the meeting, either for the enrolment or eledb'on, is 

hereby empowered and required to adminifter ; that is 

to fay, I, J, B, do, in the prcfence of God, declare and 

fwear, thit the lands and eftates of 
•* for which I claim a right to vote in the ele£lioa of at 

member to ferve in parliament for this county or ftew- 
** artry, is aftually in my pofleirion, and do really and 
** truly belong to me, and is my own proper eftate, and is 

not conveyed to me in trufl, or for or in behalf of any 
•* other perfon whatfoever : and that neither I, nor any 
♦* perfon to my knowledge, in my name, or on my account, 
** or by my allowance, hath given, or intends to give, any 
** promife, obligation, bond, back-bond, or other fecurity 

whatfoever, other than appears from the tenor and con- 

tents of the title upon which I now claim a right to vote, 
*' dire6lly or indiretflly, for redifponing or reconveying the 

faid lands and eftate in any manner ot way whatfoever, 
** or for making the rents or profits thereof forthcomingto 
*' the ufc or benefit of the perfon from whom I have ac- 
*< quired the faid eftate, or any other perfon whatfoever ; 
** and that my title to the faid lands and eftate is not no- 

minal or fiditious, created or referred in me^ in order to 

enable me to vote for a member to ferve in parliament j 
«« but that the fame is a true and real eftate in me, for my 

own ufe and benefit, and for the ufe of no other p>erfoQ 
** whatfoever ; and this is the truth, as I fliall anfwcr to 
" God : and that in cafe he fliall refufe, if required, to 
•* take andfubfcribe the oaths aforefaid, his vote (hall not 

be admitted or allowed, and his name fliall forthwith be 
•* erafed out of the roll of freeholders : and in cafe any 

** perfoa 
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perfon (hall prefume wilfully and falfcly to fwcar and 
fubfcribc the faid oath, and fliali be thereof lawfully coa- 
•*'vi6ted, he (hall incur the pains and puniflinnent of pcr- 
** jury, and be profecuted for the fame, according to the 
*• laws and forms iii ufc in Scotland." 

But the ilatute which relates more immediately to the 
preient qneflion, is that of the ibthof Geo. 2. cap. 11. inti- 
tuled. An ad to explain and amend the laws touching 
•* the election of members to fcrve for the commons in 
«» parliament for that part of Great Britain called Scotland, 
^ and toreftrain the partiality, and regulate the condud of 
retuming-officers at fuch eledions." And in the follow- 
ing claufes : Whereas the rolls of electors of commifli- 
oners to ferve in parliament for the fcveral Qiirei and 
" flcwartriet within that part of Great Britain called Scot- 
land, have not in every one of the faid fliires and rtewar- 
tries been made up every year at the Michaelmas head* 
courts, purfuant to the diredlions of an adt of parliament 
•* made in that part of Great Britain called Scotland, in the 
•* year 168 1, intituled, *» An ad concerning the eledion 
•* of commiflioncrs for (hires for remedy thereof, and 
•* the more eflfedually to carry the good intentions of the 
£iid ad into execution, be it enaded and declared by 
*' the authority aforefaid. That Aich perfons as (land 
upon the roll laft made up by the freeholders, whether 
at the Michaelmas meeting, or at the laiV eledion of a 
*• member to fei-ve in parliament, (hall be the original con- 
fiituent members at their next Michaelmas meeting, or 
meeting for eledion, to revife the faid roll ; provided al- 
wayt» and be it enaded by the authority aforefaid. That 
•* it (hall and may be lawful for any freeholder (landing 
" upon the roll, to objed to the title of any perfon who 
ftands at prefent upon the roll lad made up, and for that 
purpofe to apply at any time before the firft day of De- 
•* oember, which (hall be in the year of our Lord 1743, by 
•* fummary complaint to the Court of Selfion, who (hall 
Q ** grant 
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" gnnt t warrant for fummoning fuch pcrfonSf upoB 
thirty days Dotice, to anfwer, and (bali proceed inafuiK 
•* mary way, to hear and determine upon fuch complaint ; 
and if no fuch complaint (liall be exhibited witluD the 
time aforefaid, then, and in that cafe, oo freeholder whff 
at prefent (lands upon the rolls lafi made up io the iaid 
counties and ftewartries refpe£tively fliall be flnick off or 
** left out of the roll, except upon fufficient objections irit 
^* ing from the alteration of that right or title in refped of 
which he was enrolled, fuflained by the other freehold- 
*^ ers (landing on the faid roll. And be it enaded by the 
authority aforefaid, That if at any Michaelmas meebo^ 
•* or meeting for ele^ion^ any perfon claiming to be co- 
rolled, fliall, by the judgment of the freehoideny be re- 
fufcd to be admitted, or if any perfon who (tood npoQ 
the roll, fiiall, by likejudgment, be flruck ofS; orleftoot 
t)f the roll, it fliall aiYd may be lawful for luro or tlitm 
who is fo rcfufcd to be admitted, or whofc name is b 
^* flruck off or left out of the roll, to apply ((b as fuch ap- 
*' plication be made within four calendar months after 
•* their being fo refufed, flruck off, or left out) by fummary 
complaint to the Court of Seflion, who (hall grant a war- 
** rant for fummoning the perfon or perfons upon whofc 
•* objection or objections he was refufed to be admitted, 
■* or was flruck off or left out as aforefaid, upon thirty diyt 
** notice, to anfwer, and (hall proceed to hear and deter- 
** mine, in a fummary way, on fuch compl iint ; and it any 
•* pcrtbn fliall be enrolled, whofe title fliall be thought li- 
** aMe to objection, it fliall and may be lawful for any firee- 
** holder flanding upon the faid roll (whether fuch frtc- 
** holder was prefent at tl>e meeting or not) who appre- 
*^ hends that fuch perfi>n had not a right to be enrolled, 
" to apply in like manner by complaint to the Court of 
*' Seifion (fo as fuch application !>e m ade within four calen* 
•* d,ir months after enrolment) ; and the faid court, after 
len ice of fuch complaint, on thirty days notice, upon the 

perfoa 
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•* pcrfon faid to be wrongfully admitted to the roll, (hall, 
«• in like manner aforefaid, hear and determine ; and if no 
«* fuch complaint fliall be exhibited within the time afore- 
•* faid, the freeholder enrolled fliall ftand and continue on 
" the roll until an alteration of his circumftances be allow- 
** ed by the freeholders at afubfequent Michaelmas mcet- 
•* mgy or meeting for election, as a fufficient caufe for ftrik- 
mg or leaving him out of the roll." 
** And be it ciiadtcd by the authority aforefaid, That to 
^ prevent all furprifc at the Michaelmas meetings, every 
*• freeholder who intends to claim to be enrolled at any 
fubfequent Michaelmas meeting of the freeholders, (hall, 
•* for the (pace < f two calendar months at leaft before the 
faid Michaelmas meeting, leave with the (heriff, or (lew- 
art's clerk, a copy of his claim, (etting forth the names 
of his lands, and his titles thereto, and dates thereof, 
with the old extent or valuation upon which he defires to 
be enrolled ; and in cafe of his neglect to leave his claim 
as aforefaid, he (hall not be enrolled ^t fuch Michaelmas 
meeting : and in like manner, whoever intends to objeft 
*• to any freeholder who (lands upon the roll, on account of 
the alteration of his circnmftances, fliall, at Icaft two 
calendar months before the Michaelmas meeting, leave 
•* his objections, in writing, with the (heriff, or (tewart's 
•* clerk as aforefaid, who is hereby required, upon receipt 
** of the aforefaid claim or objections, to indorfe on the 
back thereof the day he received the fame ; and alfo to 
give a copy of the aforefaid claim or objcCfions to any 
perfon who (hall demand the fame, upon paying the le- 
gal fee of an ordinary extract of the fame length.*' 
The refpondent was, at Michaelmas 1781, enrolled a 
fireeholder of the county of Roxburgh, upon the following 
titles : 

inw, Difpofition and conveyance, dated i4tli March 
17B0, by John Pringle of Clifton, Efq. whereby he con- 
Q 2 vcycd 
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▼eyed to the refpondcnt " in life-rent, during all the dajf 
of his life, all nnd whole thefe parts of the lands of Lb- 
toim atid Bitnkhcad, called, The Farm of Bankhead, 
*• poircired by Ric hard Pringle, with the tetnds, paHboagCy 
*^ and vicarai^e, lying within the pari(h of Lintoon and 
•* fliciiffiiom of Roxburgh." 

2iic, Inilrument of leifin following upon the faid dit 
pofition, dated the 25th day of March, and regifieiedat 
Kcllb the 3d day of April 1780. 

3/0, Certificate that the eflate in which the refpondeot 
was infefr, was rated in tiie land-tax books at upwards of 
400 1. Scots frr annum. 

The n ffw indent continued on the roil of freeholdenof 
the county of Roxburgh, and in the uninterrupted exerciie 
of every franchife thereto annexed, from the date of his 
enrollment, which was without objection, in 1781, until die 
a4th day of July 1790, when a meeting was held to deft a 
rcprefcfitativc for the county of Roxburgh, in the prefent 
parliament* 

The minutes of the eIe(5lion ftate, That the refpoodeat 
was called upon by Mr. Elliot of Wells, to take *• the oath 
*' of truft and poflelTion ; which oath Colonel Pringle dc- 

dared his willingnefs to take ; whereupon Mr. £lliot of 
** Wells required the colonel, before taking the oath, to 
•* anfwer the following interrogatories : 

*' I ft, Did you, previoufly to the date of the life-rent 
" difpofition in your favour, apply to John Pringle, Efq. <rf 

Clifton, to grant you fuch life-rent difpofition ? or were 
*• you then, or at aiiy after period, and at what particular 
** time, folicitcd by the faid John Pringle, or any other per* 
•* fon, to accept of it as a freehold qualification 

" idly, Was the expcnce of making out your title-deeds, 

relative to the faid life-rent, paid by you, of ever de- 

manded from you ; or was fuch ex pence paid by the 
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^ {aid John Pringlc ? And did you then mean, or think 
jourfelf called upon, to defray the expences of defending 

^ your title in the Court of Seflion and other courts, in cafe 

*• of its being challenged 

3dly, Who lodged your claim of enrollment with the 
fheriff-clerky previous to the meeting at which you was 

" enrolled ? And had you before that time, or at any time 

•* fince, or have you now, your titlerdeeds in your pof- 
feffion ? And where have they been during the whole of 

•* that period ? and where are they now ?" 

4thly, In fo far as your anfwer to the lad interrogatory 
may proceed not on your own knowledge of the fa^^s at 
the time, but from information you have fmce received, 

^ you are delired to fpecify thefe particulars, and to fay 
from whom, and when you received fuch information?" 
** 5thly, When you agreed to accept of the life-rent upon 
which you was enrolled, did you mean to acquire it with 
a Tiew to create a political influence in your own pcrfon, 
by an independent qualification didindl from the political 
views of your author ? Or was it your purpofe to enable 
him to increafe his political influence in the county, by 
creating votes upon his own eftate ?" 
** 6thly, Do you underftand, or believe, that Mr. Pringle 

*• of Clifton would have conveyed to you the faid life-rent 
qualification, if he had not been fatisfied or expected that 

** you were to vote according to his dire6tion, requeft, or 
inclination, in any ele^ion of a member of parliament 
that might take place in the county ?*' 

ythly, Did you, when you acquired the faid life-rent 
right, and do yon dill, confideryourfelf in honour bound 
to vote in fuch eledion for the candidate who may be 

" patronized by Mr. Pringle of Clifton ?" 

" Sthly, Do you confider yourfelf as bound in honour 
to renounce the faid life-rent whenfocver Mr. Pringle 

^ (ball defire you fo to do 

0^3 ** 9thly, 
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" 9thly, Do you know that the efta^e of Clifton, of which 
the laads conveyed to you are a part, is entailed, oi held 
" by Mr. Pringlc, under titles which tied him up either 
*' from felling or gratuitoufly difponing either the property 
*' or the fuperiority of the lands, in whole or in part 

** lothly, Were a procefs of irritancy to be brought by 
** an heir of entail againft your author for having forfeited 
** his right to his eftate, in confeqiiencc of his having con- 
veycd to you the lands on which you arc enrolled, would 
you not think yourfelf bound in honour, in order to prc- 
*' Vent the forfeiture from being declared, by not being 
<• purged before declarator, to renounce your life-rent 
*' right ? And would not you fland, in tnat refpe^, in a 
" fituation very different from that in which you would 
*' have been, had you purchafed the life-rent from an en- 
" tire fl ranger, who, by felling to you, had incurred a 
fimilar irritancy 

«' Laftly, If you are to anfwer thefe interrogatories, you 
** are defired to fay, whether you make fuch anfwcrs entirely 
" from yourfelf, or by the advice of any other perfon ? 
** And if the la ft, by what perfon or perfons have you been 
*« fo advifed?" 

*' To which it was anfwered by Colonel Pringic, that he 
•* was ready to take the oath tendered to him ; but that he 
«' confidered that it was incompetent to the freeholders to 

put the above interrogatories previous to his taking the 
*' oath ; and therefore he declined to anfwer them, Mr. 
" Elliot of Wells moved. That in refpe(^ Colonel Pringle 
** has, as above, declined to anfwer the interrog.itorics prc- 

vious to his taking the oath, his name (hould be erafed 
«' from the roll. And before proceeding to put this quefiioOp 

Colonel Pringle defired it might be minuted, that he did 

not decline to anfwer the faid interrogatories Irom any 
^* contumacy, as he was confident he could anfwer them in 

a manner iatisf^idory to the greateft part of this audi* 

cncc| 
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ence $ bat from a full convi^ion that the freeholders 
had no right to put them. The meeting, by a majority 
of twenty-nine -to twenty-eight, ordain the name of 
Lieutenant Colonel Pringle to be erafed from the roll ; 
whicti was done accordingly.** 

Under the authority of the above-mentioned ftatute of ' 
the z6th of his late majedy, the reipondent prefented his 
petition to the Court of Seflion, complaining of the proceed- 
ings of the court of freeholders, and praying that court to 
declare, ** That the Court of freeholders of the county of 

Roxburgh did wrong in flriking the refpondent off the 
•* roll ; and to order his name to be replaced upon the 

The reipondent, by his faid petition, iniifted, 

That as he had flood upon the roll of freeholders 
for more than four months unchallenged, and no alceratron 
10 his circumdances with regard to his faid freehold eflate, 
fiom the date of his enrollment till that tinr>e, being alleged 
or proved, the freeholders aded contrary to law in flriking 
him off the roll. 

a^#, The freeholders had no right, ov legal authority, 
to put the interrogatories above flated to the refpondent^ 
or to hifift upon his anfwering the f&mt ; for as he had 
fiood more than four months on the roll without challenge, 
until an alteration of his circumflances with refpe^ to hit 
freehold edate fhould take place, they could not turn him 
out of the roll, in whatever manner he ihould anfwer thefe 
jDterrogatories. 

3#r#, That the refpondent's qualification was not (what 
ic was the object of the interrogatories to make out) a 
nommal, fidlitious, and confidential qualifteation, but a ^ffna 
/Ue independent eflate, without any truil or condition what* 

The appellant, in his anfwers to the aforefaid petition, 
infified, Thac the limitation of four months, in the a£^ 
0^4 above- 
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above-mentioned, is confined folely to objedtions againft a 
claimant's titles, and does not apply to the queftion, Whe- 
ther he is truly in polT (lion of the edatc contained in his 
title-deeds, and whether his titfe thereto is real, or nominal 
and fiifnt'ous : That objections on thefe two laft groundt 
are competent at any t^me, however long after the party is 
cnroMed j and that although once or oftener over-iuled, 
they m?y be brought on and invcfligated as often as any 
freeholder fliall chufe to repeat the objetStion. 

The Court pronounced the following interlocutor : 
** The lords having advifed the foregoing petition and 
*^ complaint, with the anlwers thereto, they find, That tli^ 
** freeholders of the county of Roxburgh did wr'^ng in 
** flriking the complainer's name out of the roll of electors 
** of a member to fervc in parliament for that county, and 
** therefore grant warrant to, and ordain the (herifT- Jerk 
•* of the county to replace the complainer's name in the 

roll, where it would have ftood if it had not been fo 
** ft ruck out, and decern and declare accordingly ; but find 
** no expcnces due.** 

The a|>pelUnt prefented a petition to the Court, com- 
plaining of this judgment, and praying an alteration there- 
of, which was refuied on this date, without anfwers ; and 
he has now brought his appeal to your lordfliips; but the 
reipondent humbly hopes that your lordihips will affirm 
the judgments complained of, with cofls, for the followingi 
among other Reasons : 

I. By the i6th Geo. II. c. ii. every decifion of the 
court of freeholders relative to que (lions of enrolment it 
made fubjed to the review of the Court of Seffion, provided 
that the application and complaint be made within four 
months after fuch decifion. The a£t does not, either in 
giving the jurifdidion, or in prefcribing the limitation, 
make any diilin£tion between the different forts of points 
on which quefUons of enrollment may depend. The linii« 

tation 
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fation operates upon every cafe to which the jiirifdi^tion 
extends ; for the right of applying to the Court of Scffioo 
k everywhere accompanied with a privifo, *' that the ap- 
•* plication be made within four months." When, there- 
fore, any peribn has been admitted on the roll, and has 
remained on it four months without challenge, his original 
right or title can never be brought into controverfy. His 
right to continue on the roll can only be affected by ibme 
fubfequent event, fuch as an alteration in his ci re urn (lances, 
or a refufal to take the oath of trnft and pofTellion. This 
confcquence would neceffarily follow from the incompe- 
tency of any co'irt to examine the merits of the order of 
enrolment, even alihou^h it had not been declared (as it is) 
by the expref cnaclmeiu of the (latutc. Nothing is, in this 
cafe, allrged to have hjippened that could aW^tt or vary the 
right which the rcfpondent originally had. The refufal to 
anfwer the interrogatories propofed to him could afford no 
reaion for expunging him from the roll, becaufc if the 
merits of his enrolin<?nt were not open to invefligation, the 
freeholders had no authority to propofe any quedions to 
him on the iubjei^. It has been found, that the freeholders 
have no power to alter at a fubfequent meeting, the order 
of the roll made up at a former meeting. Fac, Coll. January 
a 3d, 1767. Rankim of CoUen againft Ramfay of Kinkell. 
Wight on Ek^'ton^ p. 15$. It was alfo found, that the 
freeholders could not, at a fubfequent meeting, re(lri£t an 
enrollment to a part of the lands on which a freeholder was 
enrolled at a former meeting. Augu(b 9th, 1774* Steuart 
Mgalnft Campleli of ShaicheU. Fac, Coll. No. 134. 

II. It is without any authority from the ilatute, that 
the appellant didinguifhes between the title and the nght 
of a freeholder, and aiTerts that the limitation extends only 
to cafes that concern the former, but does not affe£t thoie 
that relate to the latter. The a6t ufes both words indif- 
eriminately to figni fy the fame thing. No man can bare a 

title 
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title to be admitted on the roll who hat not a complete 
right of that dcfcription which the law requires. It is not 
enough that his deeds of conveyance appear to be regular 
on the face of them ; he muft have a real, fubllantial, in- 
dependent intered in the eilate on which he claims, other- 
wife he has no right or title to be enrolled. The freehold- 
ers, in the firll inftance, and the Court of Sedion in tlie 
Iccond, are authorifed to exercife their judgment on the 
whole of the fubjec^l, and to examine, by every legal mode 
of proofs whether the claimant be deficicm in any of the 
requilites that enter into the conliituiion of a coatplcte and 
valid title. But when the freeholders have once decided 
OQ the right to be enrolled, it is not competent for them, on 
any ground, or in any way, to review or alter their deciiion. 
After the lapfe of four months without complaint, it can* 
cot be altered or reviewed by the Court of Seflion ; that is. 
it cannot be reviewed or altered at all. 

This was the opinion of Lord Bankton, who lived at the 
time the ftatute was palTed. His words are, But 1 muft 
•* prcmife, that, from the forefaid liberty to challenge thofc 

(landing on the roll as the fame is qualified, vix* that if 
** no complaint fliall be exhibited within the time limited 
** (i.e. before the firft December 1743) then no freeholder 
** who flood on the roll laft made up rtiall be (Iruck off, ex- 
** cept on fuflicient obje<^tions ariling from the alteration 
*' of that light or title in rcfpe*.^ of which he was inrolled ; 

it plainly follows, that all peribns againft whom no com- 
" plaint was made or exhibited, mull contini e for life, 

though their title be ever lo defedive, unlefs an altera- 
•* tion in their circumllances happen." Irtfi. vol. 2. p. 459. 

III. The power of expunging from the roll a perfott 
who refufes to t^ke what is called the trull -oath, does not 
infer a right to re-examine the merits of the original en- 
rollment. The law exprcfsly authorifes the one, and, as 
the refpondent fubmits, e^prefsly prohibits the other. Tho 

dif- 
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difability to continue on the roll, ariGng from the refnfal 
to take the truft-oath, commences only at the moment of 
that refiifal. The original right to be enrolled is not 
brought into qucflion, for the oath relates to the time at 
\i'hich it is tendered : whereas the attempt, io this cafe, is 
to impeach the original enrollment, the tendency of the in« 
terrogatories ix;ing to infinuate that the refpondent never 
had a good title, and never ought to have been put upon 
the roll. Before the enrollment, and within four montht 
after it, fuch interrogatories might have been competent. 
But as the flatute^ after that period, precludes all complaints 
again il the enrollment, no evidence on the fubjedt can be 
required or received. 

W GRANT, 
jth March 179a. WM. DUNDAS. 

Ordered and adjudged, That the appeal be difmifled, and 
the interlocutors complained of, affirmed. 

*»• The Lord Chancellor being informed in the courfe 
of the argument at the bar, that the Court of S«iiion in 
other cafes gave different decifions from the prefent one, 
expreifed his furprize that the conftru^ions urged by the 
appellants fhould have been lifbened to. His lorddiip pro* 
pofed the judgment of affirmance, without entering into the 
iubje^ ; and Lord Loughborough was not in the houfe. 



(No. 3.) 
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(No. 3.) 

ThU Cafe which the candour of the Coiinfel indiiced him 
to quote, was as follows : 

CASE 

Of the Borough of 

BODMIN, 

In the County of Cornwall. 



The Conunittee was appointed on the 17th Febnarj 
1 79 J, and was compofed of the following members : 

Daniel Parker Coke, £fq. Chaikmak. 
W. A. S. Bofcawen, Elq. William Weddell, Eiq. 
John CampbelU £fq. Sir John Rous, Bart. 

John Dent, Efq. James Walwyn, Efq. 

Morris Robinfon, Efq. Hon. John Somers Cocks, 
William Neibit, £lq. James Bullcr, Efq. 

Henry Strachey, Elq. John Trevannion, Efq* 

K^nhff fif the PetitimurSy 
John Call, Efq. 
KfirtlMfi of th€ Sitting Memhers^ 
Right Hon. Charles James Fox. 

Petit'icmeri^ 

I. Sir James Laroche and John Sullivan, Efqrs. 
Certain Electors in their Intereil. 

Sir John Morfhead and Roger Wilbraham, Efq. 



THE 
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THE Petitions fct forth, That previous to and at the 
lad general election of members to ferve in parliament for 
the boro'.igh, there was no lawful mayor of the faid 
borough, and that therefore the fenior alderman was the 
legal and proper returning officer of the fame : That before 
and at the faid ele<Stion» Robert Edyvean was the fenior 
:dderman of the borough, and refident therein ; but that 
notwithilanding the premifes, Richard Hichens, Efq.flieriff 
of the faid county, caufed the precept for the faid eledioa 
to be delivered to Francis John Hext, who then pretended 
to be the lawful mayor ; and under that pretence claimed 
to be the legal and proper returning officer : That at the 
iaid ele^ion Sir John Morfliead, Bart, and Roger Wilbra* 
ham, Efqrs. and the petitioners Sir James Laroche and Mr. 
Sullivan were candidates: That the faid Francis John 
Hext, under the pretence aforefaid, prefumed to a6t as re* 
turning officer at the faid election, and took a poll at the 
fame, and made a return to the fheriff of the county, in hii 
own name and the names of certain other perfons who 
countenanced his claim : That the petitioners infid that the 
iaid Hcxt was not, at the time of the faid eledion, the law« 
fill mayor, nor the legal and proper returning officer for 
the borough ; but that he ufurped the faid office ; and thaf 
therefore the eledion could not be lawfully had before him, 
but was wholly void. 
. The petitions being read, 

Mr. Partridge flated, 

That by the charters which regulate the corporation of 
the borough, the prefence of the mayor was neceffary in 
the ele£tion of a fucceiTor to his office. But a perfon of 
the name of Pennington, who was chofen mayor in 1787 
not attending at the day of election in 1788, the corpora- 
tion was unable to proceed, and was deditute of that 
officer at the clofe of the year. An applicatiou was on that 

account 
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account made to the court of King's BencB« and a man^ 
dmKMs ^zs obtained for the ele^ion of a mayor. But at 
all the perfuns required by law did not even then aflemble, 
the office remained vacant till the 3d of June 1790, on 
which day only fcventecn perfons, out of thirty-fcren, at- 
Icmbled. Several of thefe proteded againfl the procecdingi 
of the meeting; but the reft elected Mr. Hext major, 
under a radical defe<5l. A procefs of ^ma n^arraats was 
inftituted with all pofHble fpeed againft him, and is now at 
iflue. But as he filled the office of mayor <^ /a^0f though 
not ifi jure^ he now underftood it to be the law of parlia- 
inent, though he had formerly given an opinion the other 
way, that Hext might a^ as returning officer, and ihould 
therefore declare on the part of his clients, that although 
they poilibly might litigate the point with fome chance of 
fuocefs, they did not intend to bring forward evidence to 
fubftantiate the allegations of their petition^ finding that 
they were miftaken in point of law. 
Mr. Partridge having finifhcd, 

Mr. Plumer and Mr. Douglas, 

Counfel for the fitting members, faid. That they felt it 
their dnty to move the committee, that the petitions be 
reported frivolous and vexatious. In fupporting this mo- 
tion they obferved, that there was no better tcflof the frivo- 
lity of a complaint than this, that if all the fads ftated were 
admitted to be true, they would not warrant the conclufioa 
drawn from them. But allowing that the mayor was not 
duly elciSled, and that Edyvcan was fenior alderman, and 
fliould have executed the return, if they ihould make it 
appear to the committee, which they could do, that a ma* 
jority of electors tendered their votes to Edyvcan for the 
fitting members, the return could have been only wrong in- 
form, and the Houfc would have ordered the proper return- 
ing officer to amend it. Meffirs. Laroche and Sullivan had 

there- 
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therefore petitioned the Houfe on a fuhjed which to them 
was perfevS^Iy immaterial, and were obliged at the outiet of 
the trial to acknowledge that they could not fupport their 
claim. As the committee were required by the ad of 
parliament to report, whether the petitions did or did not 
appear to them to be frivolous or vexatious, they would be 
inclined to follow the rule adopted by the courts of law, 
which throws the burthen of proving a probable cauf<i 
of litigation oh the party fuing. It is a general maxim, 
that every man is obliged to underdand the law. If he b 
diffident on a particular fubje6t, he may take the advice of 
thofe more learned ; but when he a£ts on that advice, he 
does fo at hb own peril. It is indeed true, that in an a^ioa 
on the cafe for a malicious profecution, the defendant may 
give in evidence, that he proceeded on the advice ofcoun- 
fel, becaiifc fiich proof removes all idea of malice in himfelf ; 
but in civil cafes^ if a man on demurrer is found to have 
mi (laker* the law, or at trial is non-fuited for want of evi- 
dence, he always pays the cofts of his adverfary. 
On the other hand, 

Mr. P1G6OT and Mr. Parte idge 
allowed, That the (lieriff was not obliged to examine the 
title of the mayor with all the accuracy obfcrved in a pro- 
ccfs of quo warrantoy but that he had difchargcd his duty 
when he delivered the precept to the perfon who odenfibly 
filled the oihee ; yet they thought it hard that petitioners 
ihould be piii\i(licd for miftaking the law, if they a^ted 
upon the prcviuiis ndvice of counfel, and defiiled the mo- 
mcnt tljey were convinced of their error. That advice in 
the prcfent intlancc had been called for in the conntry, 
when the perfon giving it had not an opportunity of con- 
fulting his books, or fully confidering the cafe ; and it wat 
not till a VLTv late conluhation that the petitioners wert 
informed of the real (late of the cafe. But committees 

oii^ht 
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ought not to difcountenance the candour of profeffional 
gentlemen, when it leads them to give up a caufe uhich 
they are convinced cannot be Supported on folid grounds | 
becaufe in that cafe they will be conipcllcd to defend every 
quedion, whether ri^jht or wrong, end to take the chance 
of procuring a more favourable report by the ingenuity of 
their arguments. They trufted that the fitting members 
would reft iatisfied with having obtained the viAory, and 
fecured their feats, and that they would not infift, as they 
feemcd to do, that to difcontinue a fuit in an early ftage of 
it, was more vexatious than to profecute it to a final deter* 
mination. 

Two opinions of counfel having been fent for by the 
committee and read, 

Mr. Plume R, in reply, 

faid, That undoubtedly great refpe<^ was due to them ; 
but he trufted that the committee would only fee! :v tempo- 
rary forrow at the miftake, which would not influence the 
jufticc of their decilion. After urging again the analogy 
which holds between the cafe of petitioners who fail in fub- 
llantiating the allegations of their petitions, and thofe who 
fail in the litigation of a civil right, and who, excepting truf- 
tees and executors, generally pay the cofts of an unfnccefsful 
trial; he obferved, that the parties here had not ufed due dili- 
gence in taking the advice they fought ; for if the confulta- 
tion had taken place before prcfcncing the petition inftead 
of after, the error might have been avoided. At any rate. 
It was incumbent on the petitioners to have given notice to 
the fitting members of their intentions to detift, long before 
the meeting of the committee ; which would hare favcd 
the expence that ahvays attends the preparation for a trial. 
The intention of the aSthof Geo. II, ch. 52. was to make 
petitioners confider well the grounds of their petitions be- 
fore they prefented them ; but efpecially to be affured of 
their validity before they entered into a recognizance. He 

there* 
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therefore thought it a lingular principle that the merit of 
tbandoning a groundlefs petition fliould operate as an ex- 
cufe for the impropriety of prefenting it* 

On Monday the 2 1 ft of February 1791, the Chairman in- 
formed the Houfe, that the Committee had determined that 
Sir John Mordiead, Bart, and Roger Wilbraham, Efq. were 
duly ele6ied burgelTes for the borough of Bodmin, in the 
county of Cornwall : 

That the petition of Sir James Laroche, Bart, and John 
Sullivan^ Efq. and alfo the |)etition of the eIe£tors appeared 
to the Committee to be frivolous and vexatious ; and that 
the oppoiicion of the fitting members to the faid petitions 
did not appear to be either frivolous or vexatious. 

And the faid determinations were ordered to be entered 
OQ the Journals of the Houfe (a). 

(a) See the Voces of this datf . 



THE 



III. 

THE 

Case 

of the Borough of 

H O N I T O N, 

m 

In the County of Devon. 



The Committee was appointed on Wednefday tlv 
2ift of March 17921 and coniifted of the followioj 
Members : 



Hon. Edward James £ll!ot| Chairman^ 

Sir William Lemon, Bart, 

J. T. Luttrell, Efq. 

R. M. T. Chifwell, Efq. 

Robert Mackreth, Efq. 

N. B. Halhed, Efq. 

Charles Long, Efq. 

Charles Small Pybus, Efq. 

Sir John Hony wood, Bart. 

Sir John St. Clair, Bart. 

Richard Johnfon, Efq. 

John Harcourt, Efq. 

Hon, Henry Hobarr. 

George Graham, Efq. Kcm'incc cf the Pethloiuri 
Sir John Trevelyan, Bart. Nominee of ttf 
Sitting Member. 

Petitioner, 

James Frafer, Efij. 

Counsel, 
Mr. Douglas. 

• 

Sitting Member, 
George Templar, Efq. 
Counsel, 
Mr. Franklin. 



THE 



CASE 

Of the Borough of 

H O N I T O N, 

THE petition of Mr, Frafer fet forth, That 
at the laft eleftion for the borough of 
Honiton, on the i8th of June 1790, the Right 
Hon. Sir George Young, Bart, Gea Templar, 
£{q. and the petitioner, were candidates : That 
at the faid eleftion a poll was demanded, and 
taken before Robert Gidley, portreeve of the faicj 
borough: That many unwarrantable pra&ices 
were made ufe of by the faid George Templar, 
and other perfons in his intereft, to procure a 
colourable majority fpr him ^ and that the {aid 
George Templar was, by his friends and agents, 
before and at the faid eleftion, guilty of grofs 
bribery and corruption, as well by giving as by 
promifing to give money and other rewards to 
the laid voters to vote for him : That the re- 
turning officer, during the poll, conduced him- 
fclf with manifeft partiality towaids the fitting 
R 3 member, 
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member, aad under the undue influence and 
unconftirutional interference of the faid George 
Templar ; and his friends and agents did ille- 
gally admit to vote for the laid George Templar^ 
a great number of perfons who had no right ta 
vote at fuch clcdion, and rcjcd a great many 
legal votes which were tendered for the peti-? 
tioner ; and by other undue and corrupt means 
did procure a coloural le majority for the laJ^ 
George Templar, whom he returned as one 
the rcprefcntativcs for the faid borough, wherc^^ 
a majority of legal votes was given for the pe'^^^' 
tioner, who ought to have been returned as dii 
clcdcd. 

The petition being read, 

Mr. Douglas 

faid, That he was about to make, he believed, tK^^ 
mofl acceptable fpeech he ever had made to ^ 
Committee; namely, to tell them that very littrJ^ 
indeed of their valuable time would be requir^^ 
in the difcufiion of the prefent cafe. The c^^" 
dencc which Mr. Frafer had to produce, waslai ^ 
before him after the accurate inveftigation ofh^ 
friend Mr. Eftcourt. He thought the cafe atth^^ 
time a very proper one to be brought before ^ 
committee, as there was only a majority of four i 
but an aft of God, which could neither be hr^^ 
feen or prevented, had fince deprived hi^ client (p^ 

five? 
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five of his mofl- material witneffes, and had thus, 
without his fault, taken from him the means of 
fubftantiating his claim. The names of thefe 
perfons he mentioned; and added, that as the 

. fadt would not be controverted, and timely no- 
tice had hcen given to the letting member,'in 
order to prevent the expence of preparing his 
defence, he trufted the committee would be of 
opinion, that his client had not adted in a man- 

. ijcr either frivolous or vexatious. Upon this, 

Mr. Franklin 
faid. That after what the committee had heard, 
be apprehended it was unneceflary for him to add 
any thing, except to acknowledge the death of 
the five witneffes whofe teftimony he believed to 
have been material to the cafe of the petitioner. 
His client, Mr. Templar, was confident of fuc- 
cefs, had the cafe been difcuffcd at length ; but 
as at the fame time he reflefted on the fmallnefs 
of the majority, the difficult points which might 
arifc ih difcuffmg the right of voting (^), and 
the propriety of Mr. Frafer's conduft towards 
him; thefe confiderations induced him not to 
prefs the committee to report the petition in 
flich a way as to entitle him to cofts. 



(a) In the inhabitants, houfckcepcrs, within the borough, 
CPipmOnly called Potwallci $• 

R 4 Tlie 
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The counfel havii^ fipJlhed, the comiuictee 
ordered the court to be cleared, and having de-. 
liberated and determined that the counfel be 
called in j Mr. Eftcouri, the petitioner's folicitor, 
being fworn, W2^ aiked by ihe members, whether 
to his knowledge Mr. Frafer knew that thcfc 
perfons were dead before the renewing of the 
pqiition this yeai ? He anfwered, that he be- 
lieved he did not, He himfelf did not koow 
of their deaths till after the renewal of the pe- 
tition ; for Mr. Fr fer having left the kingdom 
before the meeting of parliament, and not re- 
turning till lately, it was only upon his arriyaj 
that a full inveftigation of the cafe took place; 
when upon difcovering the death of five material 
witnefles, ^ncl perceiving that other circura- 
ftances of the cafe were untoward, he advifed his 
client not to profccute the petition, but to give 
Mr. Templar immediate notice of his intentions. 
He mentioned the names of th^ witneffes, and 
the perfons whofc votes they were to ioipeach. 
Being afked whether he thought that the death 
of ihofe five perfons would, in itfclf, have been 
fulTicient ground for advifing Mr. Frafer to 
abandon his petition? He faiil he thought it 
would, but that the other circumftanccs, which 
arolc out of the cafe, alfo operated on his min4 
tp give him tliat advice* 



On 
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Gn Thiirfday the aid of March, the Chair- 
man reported to the Houfe that the committee 
bad determined. 

That George Tcn>plar, Efq. was duly elefted 
a burgcfs to ferve in this prefcnt parliament for 
the borough of Honiton, in the county of 
Devon : 

That the petition of James Frafer, Efq. did 
pot appear to the committee tg be frivolous : 

That the petition of the faid James Frafer did 
pot appear to the committee tp be vexatious : 
and. 

That the oppofition of the faid George 
Templar, Elfq. did not appear to the faid felect 
f onimittee to be frivolous or vexatious. 

And the faid determinations were ordered to 
J>e entered in the Journals of the Houfe, 



IV. 



THE 

CASE 

Of the Borough of 

S T E Y N 1 N G, 

la the County of Sussex, 

On the Petitions oppofing and defending 
The Right of Election, 
Which was reported to the Houfc by a Selcft Committee^ 
on the 7th Day of March 1791, 



The Committee met on Wedncfday the 14th dtj 
of March, 1792, and was compofed of the following 
Members : 

Sir John Call, Bart. Ojairman, 
Ralph Milbanke, Efq. 
Sir (ieorge Cornewall, Bart, 
Alan Gardner,' Efq. 

Hon. Wm. Grimeftonc, 
Sir John Woodhoufe, Bart. 
I^ord Advocate of Scotland, 
Ifaac Hawkins Browne, Efq. 
Mark Pringle, Efq, 
John Bond, Efq. 
Earl Ludlow, 
Philip Ragleigh, Efq. 
George White Thomas, Efq. 
Right Hon. C. }• Fox, Nmimc 0/ tbe Jf^ 
peliants. 

Hon. Lieut. Col, fl. Phipps^ Nominee of the Di^ 
fcndunts^ 

petitioners^ , 

1. James Martin Lloyd, Efq, and others, to oppofe 
the Right of Elcftion, reported to the Houfe on 
tlic 7th of March, 179^. 

Counsel, 

Mr, Graham, Mr. Douglas, Mr. Milles. 

2. Several Pcrfons Elcftors of the Borough of 
Srcy ning, to defend the faid Right fo reported. 

Counsel, 
Mr. Partridge, Mr. Nath. Bond, 

THE 



THE 



CASE 

Of the Borough of 

S T E Y N I N 

JT^N Wednefday the ift of February 1792, 
petitions were prefented from James Whit- 
bread, Efq. and from certain eleftors in his be- 
half, complaining that James Martin Lloyd, 
ETq, had been returned as duly elected for the 
borough of Steyning, on the 24th day of March, 
1791, whereas the petitioner, Mr. Whitbread, 
was duly elefted, and ought to have been re- 
turned ; Which being read, it was ordered. 
That the faid petitions Ihould be taken into con- 
fidcration upon Tuefday the i3ih day of March, 
at three of the clock in the afternoon {a). 

On the fame day, a petition of James Martin 
Lloyd, Efq. and others, was read, fctting forth. 
That by a late refolution of a Sclcci Com- 
mittee of the Houfc, appointed to try the mc- 

{a) Sec the 2d Steyn. Cafe. 

rits 
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rits of the petition of Sir Johii- Honywoodj 
Bart, and John Curtis, Efq. com [ Lining of aii 
undue eledion for the borough of Steyning, in 
the county of SuCcx, and which on the 7th 
day of March laft was by therti reported to the 
Houfe, the right of elcdlion of members to 
ferve in parliament for the faid borough, is 
declared to be in the " inhabitants of ancient 

houfes, and houfes built on the fcites of an- 
•* cient houfes within the borough of-6teyning, 

being houfeholders paying fcot and lot, and 
" not receiving alms." But that the petitioners 
were nCK fatisfied with the faid refolution, and 
were defirous of being admitted parties to op- 
pofe the faid right of elcdion, and to have the 
benefit of the ftatutc in diat cafe made and pro- 
vided; upon which it was ordered. That the faid 
petition (hould be taken into confidcratiou upon 
Monday the 12th day of March next, at the 
ufual hour. 

On Wednefday the 8th day of February, a 
petition of fcveral perfons whofe names were 
thereunto fubfcribed, eleflors of the borough of 
Stcyning, in the county of Suflcx, was delivered 
in at the table and read, fctting forth, as in the 
laft, the decifion and report of the Scleft Com- 
mittee in 1 79 1 : And alfo, that James Martin 
Lloyd, Efq. and certain other perfons, on the 

firft 
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firft day of the inftant February, prefented their 
petition to the Houfe, ftating, That the peti- 
tioners were not fatisfied with the faid refolution, 
but were delirous to be admitted to oppofe the 
laid right of eleftion fo reported, and .to have 
the benefit of the ftatute in that behalf made 
and provided : That the petitioners humbly in- 
lift, That the right of eledion declared by the 
faid Selcft Committee, is the ancient and true 
. right ot eleftion for the faid borough of Steyn* 
ing, and therefore pray that they may be ad-^ 
mitted as parties to defend fuch right of elec-* 
tion fo reported to the Houfe as aforefaid, and 
that they may have fuch further and other relief 
as to the Houfe (hall feem meet. Itwa&therc- 
upon ordertid. That the faid petition be taken 
into confidcration upon Monday the 1 2th day of 
March next, at the fame time that the petition 
of James Martin Lloyd, Efq. and others, is or-* 
dered to be taken into confideration. 

On Wcdnefday the yth of March, the orders 
of the I ft and 8th of February, relative to the 
petitions refpcfting the right of elc6tion, were 
difcharged ; and tiie (aid petitions were ofdered 
to be taken into confideration on the Tuefday 
following. 

At the fame time the order of the ift of 
Februar)', for taking into confideration on Twef- 

iay 
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day the 13th ot March, the petition of JamcJ 
Whitbread, Efq. and that of the dehors, com- 
plaining of an undue elcftion and return, wai 
alfo difcharged, and it was ordered that tliefaid 
petitions taken into confideration upon Tucf- 
day the 27th day of March. 

On the 26th of March, the day was altered 
to the 3d of April, and on the 2d of April the 
Committee on the queftion of right being ftill 
fitting, and the Eafter-holidays about to com- 
mence, it was ordered. That the laft-mentioaed 
petitions be taken into confideration on the 17th 
of April, which day was on the 4th of April 
changed to the 1 9th ; on which day an adjourn- 
ment of the Hoiifc took place, and the Com- 
mittee was appointed on the following day (a). 

The Committee appointed to try the queftion 
of the right of elcdion having met, and the pe- 
titions relative to it being read, and alfo the 
28 Geo. IIL ch. 52. § 25 — 32 : The Chairman 
informed the Counfcl, " That the Committee 
required the Counfel for the feveral parties to 
deliver in ft^tements of the right of eledlion for 
which they rcfpeftivcly contend ;** whereupon 
Mr. Graham, on the part of the petitioners 
appellants, delivered in the following ftate* 
ment ; 

(a) Sec the Votes of tliis year, 

« That 
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That the right of Elcftioi^ caf members to ferve 

in parliament for the borough of Steyning, 
" in the county of Suflex^ is in theconftablc 
" and houfeholders inhabitants within the (aid 
" borough, paying fcot and lot, and not receiv- 

ii^ alms J** and Mr. Partridge, on the part of 
the petitioners defendants, dated the right to be 

in the inhabitants of ancient houfes, and of 
" houfes built on the fcites of ancient houfes, 
" within the borough of Steyning, being houfe- 
" holders paying fcot and lor, and not receiving 

alms/* 

Tbcfe ftatements having been read, 

Mr. Graham 

Said, That the petition he had the honour to fup- 
poijl^ was of the nature of an application for a new 
trial, which the legiilature by a late adt of par- 
liament had authorized^ wifely fbrefeeing that 
thb tribunal, wirfi the beft intentions might err, 
both as to the admiffibility of evidence, and the 
application of the law to particular fadts. In 
the courts at Weflminfter fuch applications are 
very frequently made ; and it often happens that 
Judges of the greateft experience and talents, 
have thdr dccifions fet afide upon a more ac- 
curate inveftigation of the cafe. The ground 

S upon 
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upon which he had to impeach the decifion of 
the former Committee, was, that their verdid, 
if he might fo call it, was againft evidence; 
and as the caufe therefore would take the (aroc 
turn now which it did before, except that (omc 
farther traditional evidence would be given, all 
he had to do was to infill on the fame points 
which had been formerly urged. He then ftated, 
That Steyning was a borough by prefcription, 
without any determination of the Houfe of Com- 
mons on the right of eledtion, which was there- 
fore to be colleded from immemorial u£ige: 
That ufage he Ihould be able to afcertain, both 
by written and traditionary evidence. Of the 
firft kind were the Journals of the Houfe of 
Commons, containing the hiftory of controverted 
cleftions, where the right muft have been dc- 
fcribed and afcertaincd, in order to dcfcide the 
title to the feats. The language of the returns, and 
the polls taken at the different elections, would 
alfo throw light upon the fubjed : And though 
the latter lofe their force of teftimony when the 
identity of the voters, or the capacity in which 
they voted, cannot be afcertained, it happened 
luckily for his friends that they were in pDffeffion 
of a moft authentic poll, of fufficient antiquity to 
fix the true conftitution of the borough ; yet not 
lb ancient as to labour under the difadvantage 
he had mentioned. This poll would demonftraie 

to 
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to the Committde^ that thcJ right was iiot then 
confined to i o i houfes, as the defendants con* 
tend. The records of the borough will alfo 
prove, that from time to time new houfes have 
been ercfted within the borough, the inhabitants 
of which will be proved to have voted and exe- 
cuted various returns* On the other head of 
evidence, he fhould bring forward the declara- 
tions of old people Concerning the right, handed 
down from father to fon. But this fpecies of 
evidence he thought was of a lefs fatisfadtory na- 
ture, becaufe it was difficult to fay what mo- 
tives perfons might have had many years ago to 
fcprefent the right of eleftion in this or that 
particular manner ; and a ftill greater degree of 
uncertainty attached on modern declarations of 
the right, which generally take their origin from 
the interefted views. of fome party by whom they 
are induftrioufly propagated. He therefore 
thought the Journals, .the polls, the returns, 
and records of the borough, would fornifli the 
mod condufive evidence. They eftablifti the 
claim of the inhabitants at large, more clearly the 
£uther back they are examined } and the Com- 
mittee having once afcertained the right in a re- 
mote period, will not liften to evidence, the 
tendency of which (hall be to modify or change 
it. Mr. Graham then detailed the evidence he 
had to adduce in favour of the extended right 
S 2 of 
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of replrerentatioin, accompanying his fiatement 
with obfervations on the tendency and effe& of 
tlie particular parts of it ; but as he afterwards, In 
the abfence of Mr. Douglas, fummed up the 
whole, and repeated and enforced his obferva- 
tions, I have deferred giving them till the fum- 
ming up* 

Evidence, 

The counfel for the petitioners appellaot^, 
produced in the courfe of the cafe, (evqal office^ 
copies of ancient writs and returns from 
Tower; the earlieft of which (26Edw. I.) wasa 
return to the parliament thenhoJden at York, o£ 
two members for Steyning-Bramber. From the 
id of Edw. III. to the lo Edw III. the returns 
were for Bramber and Steyning, excepting the 
6 Edw, IIL when there was a writ and retura 
for Bramber feparate : 14 Edw. III. for Steyning 
feparate : 15 Edw. III. to 42 Edw. III. foe 
Bramber and Steyning : 6 and 7 Rich. II. for 
Steyning feparate : 38 Hen. VI. and 12 Edw. IV. 
for Bramber feparate. 

Forty returns were alfo brought from the 
petty Ba^-Of5ce in the Court of Chancery, la 
the i2thfrand 13th of Char. II. (the earlieft pro- 
duced from that quarter) the indentures were 
between the ftierifF, of the one part, and the con- 
ftable and many others, burgeflcs and commons, 

of 
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of the other part, witneffing that the (aid confta^ 
ble, burgefles, and commons, had elefted, &c. 
In the 31ft and ^zd of Char. II. the burgeffes, 
inhabitants, and commonalty ele<5fc ; alfo in the 
I Jac. II. In 1688, the certificate of the con- 
ftable, in confequence of the letter of the Prince 
of Orange, ftated generally. That the borough 
had elefted Sir John Fagg, Bart, and Sir James 
Merton, Knight; but in the 40 Will. lU. the 
indenture of return was between the flierifF and 
the conftable, and many others, inhabitants and 
burghers. * The others ftated the cledors to be 
either inhabitants or burgefles, or bin^eflcs and 
inhabitants. 

Thefe having been infpedtcd, the Journals 
were next referred to. 

In 1 701 , Sir Rowland Gwynne reported from 
the Committee of Privileges and Eledkions, 

That the right of eleftion was agreed to be 
^* in the inhabitants paying fcot and lot, and 
*•* not receiving alms and, that upon the wboje 

there was 

For §ir Robert Fagg — 33 
For the petitioner (Charles Gore- 

ing, Efq.) 30/' 
There were mutual charges of briber^' ; and 
the ele£bion was declared void {a). 



(^) Joum. vol. auil* p. 481. 

S3 In 
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' In 1 710, Mr. Freeman reported, That tho 
right of eledlion was agreed to be in the coiw 
(lables and houfeholders, inhabitants wiihiq 
" the borough paying fcot and Iqc, and not rc^ 
*' ceiving alms.** 

That the poll was thus ; 

51 for the fittmg member (Wm, WalUs, 
Efq.) 

20 for the petitioner (James St. An)and| 
Efq.) 

Bribery was proved on both fides, and th^ 
eledion was declared void ; and that nq new writ 
(hould iflue diat feffion {a). 

In 1712, Mr. Freeman reported, Uponth( 

petition of Wm. Wallis, Efq. complaining 
" of a|i undue election and return of Rich. 

Lord Bellew, of the kingdom of Ireland, to 
^* ferve for the borough of Steyning, in die 

county of Suffex.'* 

That the right of eledion was not cont 

troverted/* 

The poll was thus : 

5 5 for the fitting member 5 
26 for the petitioner. 

The conteft again turned upon bribery : the 
Committee refolved, That the fitting member 
was duly eleded : but the Houfe difagreed with 
the Conmiittce, and the eledion was again de- 
clared void. It was alfo ordered that no new 
{a) Joum. vol. xvi. p. 506. 

writ 
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xrrit ibould ilTue during that ieffion of parlia- 
ncnt (a). 

In 1717, Mr. Hampden, upon the petition of 
A^m. Wallis, Efq. againft the return of Robert 
Lceves, Efq. reported, " That ihc poll was. 
For the fitting member 62 
For the petitioner — 39 
' But it being proved, that thirty-four of the 
itting member^s votes had received bribes, and 
10 one appearing to defend his eleftion, the 
petitioner was feated in his place, [b) 

Thefe entries concerning Sft3ming, were fol- 
owed by two relating to the neighbouring 
>orough of Bramber in the years 1703 and 
715. By thefe it appeared, that it was agreed 
hat Bramber was a borough by prefcription, and 
hat the right of eledlion is in perfons inhabiiing 
n anctent houfeSy or in houfes built on ancient 
oundationSy paying fcot and lot. (f) 

John Shaft faid, That he was well acquainted 
i^ith Mr. Richard Penfold of Steyning, having 
narried his daughter : That Penfold had been 
mployed for many years before his death, by the 
^onywood family, as agent for the borough ; and 
hat he liad had fcveral converfations with him 
>n the fubjeft of voting : That he had told him 
hat the ufual mode of voting was in the inha* 
Titants living in the borough-houfes, and pay- 
ng fcot and lot ; but that if an oppofition ever 

(a) Joum* vol. xvii. p. 313. {b) Joum. vol, xviii. p*S3S* 
(<•) Journ, vol. xiv. p. a86, vol. xviii, p. I55» 
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happened in the borough, and the matter was 
brought before a Committee of the Houfc of 
Commons, it might turn out to be a fcot and 
lot borough. This opinion the witnefs (aid 
was expreifed when Mr. Medwin bought the 
Chequer Orchard j and Mr. Pcnfold faid he 
thought Sir John Houywood extremely in the 
wrong to let fuch purchafes efcape hina, as at a 
future time k might occafioa aa oppoiition. No 
houfes were then built on the orchard. Being 
alked in crofs-examination. Whether Mr. Pen- 
fold had explained what he meant by bwnn^h- 
houfes? he anfwered, That they were cenaia 
houfes in the town that voted ; aod that there 
were many other houfes, where it was not ufual 
for the occupiers to vote. 

Charles Groomj who lives at Steyning, alfo 
faid, he was well acquainted with Mr. Richard 
Penfold (who was a furgeon) and be'mg about 
to purchafe in 1780 a houfe in Steyning, had a 
converfation with him about the right of votings 
Mr. Penfold then (aid. That in confequence of 
a threatened oppofition to the intereft of Sir 
John Honywood, it was the intention of the 
Honywood family to have a furvey of the 
borough taken, and to apply in the then next 
feffion of parliament to get the right reftrained 
to the 101 or 2 voters; for that they did not 
think themfelves fafe whilft the right flood re- 
corded a$ it did, on the Journals, importing it 

to 
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ro be in the inhabitants paying fcot and lot. 
The witnefs added, That he clearly under- 
ilood Mr. Penfold to mean that the right 
was in the inhabitants paying fcot and lot ; 
and faid that his £ither, wbofe family had been 
reiident in Sceyning more than two centuries, in 
«niwer to an obfervation, that it was ftrange that 
fome boufes fhoiild have a right to vote while 
others had not, had given it as his opinion that 
they all had an equal right. The witnefs ac« 
knowledged that he had voted for Mr, Lloyd, 
mid was not on friendly terms with Sir John 
Honywood. 

John Tilfyf who lived at Sieyning, declared. 
That he had heard the Rev. Mr. Hopper, who 
had been Vicar of Steyning near forty years, cr- 
prefs the fame opinion. The witnefs had ferved 
the office of conftable twice: that officer is 
chofen annually, at Michaelmas, at the court- 
leet of the borough, in the following manner: 
The headborough, who is under the conftable, 
returns to the ftcward a lift of perfons liable to 
ferve on the jury of the borough coun-leet, and 
ufirally marks the word /ury oppofite the names 
of thofe who are to ferve : this jury, fummoned 
by the headborough, nominates a perfon to ferve 
as conftable for the enfuing year ; and the con- 
ftable of the year names another, one of whom 
the fteward appoints About Michaelmas alfo, 

a court- 
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court-lcct is holden for the bunirei pf Sleyning: 
The houfes within that jurifdidion arc ufualiy 
called hundred-houfes, to diftinguifh them firom 
the houfes within the borough. The witnefe 
was crofs-ezamined, to point out in the lift he 
had made in 1785, the name of any perfon in- 
habiting one of thefe hundred-houfes who had 
been fummoned by him, as headborough, to die 
borough court *]eet; and coidd only name Ban- 
nifter, who lived in the tan-yard. But in 1789, 
feven or eight inhabitants of hundrcd-houfes 
which exifted in 1785, were warned. He was 
alfo much'prefled as to the meaning(^ a hwrough- 
houfe ; but perfifted in faying, that all the dtf- 
tindion he knew of between a borough-houfe in 
the town of Steyning and another houie, was, 
that a borough-houfe paid a quit-rent to the 
Lx)rd of the borough ; whereas there were other 
houfes in the town, fome of which belonged to 
Bramber, others held of the manors of Charlton 
and King's Barns ; and fome were in the tithing 
of Bidlingtqn. Mod of the new houfes within 
the borough have been built within ten years. 
In a rei-examination he faid. That there were 
pieces of land which, in his opinion, were indif- 
putabiy within the borough, although no houfes 
ftood on them. He inftanced Chantry-Grmy 
which contains about half an acre, and which 
be (aid had always been reputed to bo w^c 

within 
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vixhin the borough. He alfo apprehended that 
the gardens belongi;ig to the houfes within the 
borough .(rnoft of which have gardens) are 
within the borough ; but did not recoiled the 
name of any perfon now dead who had told 
him fo. 

Edward Toung^ jun. faid he had found a poU 
of 1734, in an old bureau of his father's while 
the firfl Steyning Committee was fitting. It was 
<lclivered by the wirnefs to the clerk of that 
.Committee, and by him to Mr, Marfhal, agent 
for the petitioners appellants, who produced it 
in the fame ftate he had received it. 

Edward Youngs fen. (father to the laft witnefs) 
faid. That his father ferved the office of con- 
ftable in the year 1734 (which was proved alfb 
foy the minutes of the court..leet, and the original 
return of that date) and that the (ignature to the 
poll, Edward Toung^ Conflable," was his fa- 
ther's hand-writing : The reft of the poll was in 
a dif&reqt hand. This witnefs had ferved the 
office of conftable, and perfifted in declaring, 
that all the inhabitants within the borough were 
fununoned to the borough court-leet ; but he 
did not pretend to know the limits of the borough, 
and acknowledged that he had never known the 
inhabitant of a hundrtd-houfe ferve conflable for 
the borough of Steyning. Being afked what 
he meant when he faid a borough-houfe ? his an- 

fwcr 
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fwcr was, Houfcs within the borough paying to 
church and poor. 

Edward Hards faid he had heard that the 
number of houfes in Steyning in i734» exclud- 
ing the Bramber^houfesv was about 130; but he 
did not know whether thofe who had told him 
fo included the Charlton and Bidlington-houfes, 
or not. His evidence was in favour of the ex- 
tended right; and he faid, that the Chequer 
and King's Arms gave votes in 1734. But it 
was faid by Mr. Charles Brown» that he had 
given him a very different account. 

It was proved that Nicholas Plow joined in 
executing a return in 1 747 ; and the Rev« Davii 
Jenkins^ who knew him intimately » (aid, that 
Flaw and others, in the intereft of the Gorings, 
ufed to go to Steyning a (hort time before an 
elcftion, and boil their pots in the ftreet, to make 
themfelves confpicuous as inhabitants. He un- 
derftood from Plaw, that the right of vodng 
was in inhabitants at large, paying foot and 
" lot/' 

John Groom produced a taxation for the relief 
of the poor, made by the. churchwardens and 
Gverfeers of the parilh of Steyning in 1 609, and 
an affeffment for the fame purpofe in 1734* 
figned amongft others by Thomas Groome, fe- 
dier of the witnefs, amongft wRofe papers it 
was found. The firft rate contained fixty- 

threc 



STEYNING. 

three names ; the fecond Mr. Marftiall infpefted, 
and declared that 132 houfes within the town of 
Steyning were there rated, including the fifteen 
Bramber-houfes and about feven or tight which 
belong to the manor of Charlton. Amongft 
the 132 are fix or feven women. There arc 
beiides twenty-four land-occupiers, making in 
aU 156. 

James Hopty who was the returning-officer in 
1791, faid he had had a converfation with Mr. 
Brown, fteward of the borough, twenty years 
ago, relative to the Chequer Inn, which was in 
two tenements. Brown faid, " That the hotife, , 
(landing interwoven with the other houfes, had 
never voted, but that it had as good a right to 
vote as any other.'* He recoUcfted the leather-' 
fealer and the aleconners, >yho are officers of the 
borough, exercifing their office at the Chequer 
and Tan-yard. 

John fFbeekr^ aged eighty-two, who had been 
forty years parirti-clcrk of Steyning, had heard his 
father often fey, " That all the houfes buik upon 
borough-ground had a right of voting, and that- 
thofc who paid quit-rent to the Duke of Nor- 
folk, paid to church and poor, and had no re- 
lief from the pariih, were deemed good votes ;** 
and denied that his father had ever mentioned 
to him that ancient houfes,. or houfes built upon 
ancient foundations, gave the right. He men- 
tioned 
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tioned three borough-houfes which in 1 7 J4 Wefc^ 
Inhabited by women of the names of Benncty 
Stone, and Henfon ; and faid that James Mar-* 
tin's houfe was formerly a ftable, and that his 
father had regretted he had not bought it, as if 
would have been a good vote. He faid there 
were 105 or 6 borough houfes in 1734. The 
borough and hundred-houfes lie intermixed in 
the town. 

Richard Sharpfy aged eighty-four, confirmed 
the laft witnefl'es, as to Mrs. Stone and Mrs* 
Henfon inhabiting in 1734 two houfes within 
the borough j and mentioned another woman to 
have been in the fame fituation, of the name <^ 
Whiting. He alfo remembered Martin's houfc 
a ftable, and faid it was built up before 1734^ 
and carried a vote then. Being alked, " If a 
houfe was built on a garden belonging ta 
a borough-hoiifc, what it would be called ? He 
anfwered, " A boroiigh-hou(e<" — Some impu- 
tation was thrown on this wirnefs, as having in at 
converfation given a different account of the 
right of voting. 

Mofes Mkkely aged ninety-one, (aid there was? 
a difpute between old people, whofe names he 
mentioned : fome infifted that a hoirfe built on 
a garden of a borough-houfe, was a borough-' 
houfe; and others required that it (hould be en 
an old foundation. He had lived for fifty-three 

yearsu 
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years one mile out of Steyning, and was not very 
pointed in his evidence. 

Mr. Medwitt^ fteward of the borough and 
manor of Steyning, produced certain papers 
which he had relative to proceedings at the 
court-baron and court-leet of the borough: 
they conlifted of a book containing entries of 
proceedings at courts-baron and courts-leet, 
from 1675 to 1723, and of a paper contain- 
ing entries of proceedings at the fame court 
in 1726, 28, and 30. The papers compo- 
fing the book were given him by Mr, Pen- 
fold, the late fteward in 17 85; the other paper 
was fince found by him at Arundel Caftle. The 
book alfo contained entries of the proceedings at 
the courts-leet, which were ufually holden on 
the fame day with the courts-baron : thefe 
begin in" 1 7 1 2 and end in 1723. The entries of 
the courts-leet from 1734 to 1786, were copied 
into the book by his clerks, from the original 
minutes of thofe courts which he had received 
firom the relations of the late fteward, and which 
he produced. He did not know that any court- 
baron had been held fince 1730. He alfo pro- 
duced a number of rentals for the borough, 
which he had received from the late fteward ; 
and two original court-rolls of the hundred of 
Steyning in the 29 Hen. VIII. and 40 Eliz. 
To prove that the borough extended beyond 

the 
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the houfes, the counfel for the opponents ttaA 
from the court-book, 1675 to 1723, prefeht- 
ments at a view of Frankpledge, holden the 1 9ih 
of October, 1722 and 1723, ihat the Kin£i 
high-road within the borough (a), leading from 
the premifcs of Henry Wood to the fhooting^ 
field, was out of repair, whereupon a day is given 
to the furveyors of high-roads of the parifli of 
Steyning to repair the fame under a penalty s 
Alfo of the latter date a prefentment that a foot* 
way to the end of the bridge in the Faircrofts 
was out of repair, and that Robert Lecves, th< 
tenant, is to repair the fame, on or before a cer- 
tain day. 

Mr. MarQial faid that thefe roads exift at this 
day. , ' 

The following prefentments were read, to (hew 
that there was land within the borough : 

I. From the court book; 1675 to 1723, a pre^* 
fentment at a court-baron 28th September 1699, 
that Mary Wilder, widow, who held freely of 
this borough to her and her heirs, by fealty^ fuK 
of court, relief, and the yearly rent of I4d. 
and for danger-money. i2d. a mefluage, bam^ 
and croft of land called Britton's lately died,* 
feifed thereof, &c. and that Thomas Turner 
was next heir to the premifes, and had alienated 

(a) Latin " infra Bnrgum.*' 
{b) About an acre. 

them 
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them to John Mordant/' Rental 1732 to 37 ; 

John Mordant, a meflliage, barn, and croft, 
called Brittons, on the north of Steyning, 
IS. 2d.** Similar entry in the rental 1758; 
rental 1790, for a melFuage and garden called 
Brittons ; proprietor Sir John Hon wood : 
tenant, William Langford rent, is. 2d. 

2. At the laft' mentioned court, a prefent- 
ment that Henry Stalman held as above, by the 
rent of 7d, " two crofts of a land-part of a 
burgage afterwards May's and then Mayer's. 
Mr. Marftiall faid he apprehended they were late 
Brown's. Rental 1732 to 37, *^ Mr. John 
Brown, two crofts of land four acres, late Stall- 
man's, 7d." Similar prefentment in 1758. 
Rental 1790, " two crofts of land late Brown's, 
proprietor. Sir John Ingram j tenant, himfelf ; 
rent 7d. 

3. Prefentment at a court-baron, 19th Oft. 
1722, that Jane Elfon, widow, who held of this 
borough, &c. two crofts of land, by eftimation, 
two acres, on the north part of Steyning, rent 

*is. 2d. one acre next adjoining by the rent of 
fd. half an acre adjoining, 3d. one rood next 
the houfe 6d. one croft of meadow, late Auften's,* 
rent 5d. Another parcel of land upon the north 
of Steyning, rent 7d. and two crofts of land, 
commonly called the George Inn, rent is. id. 

fmcc the laft court alienated and fold to • 

T Tutte, 
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Tuttc, fpinfter, anil William Tuttc, her broAcr, 
whereupon there happened to the Lord for re-^ 
licfs, IS. ad. — 5d, — 3d.— 6d. — yd. and i|d 
and for danger- money for each izd. In the 
rentals 1732 to 37, and 1758 Mr. Borman w» 
charged wi:b the quit-rents of the greateft pirt 
of this property, and in 1 790 Sir John Hony* 
wood. 

4« Prefcntment at a court-baron, i9ih 08L 
1 723, That Thomas Dennet held as above, two 
crofts of land, called the Faircrpfts, by the rent 
9d. and aUb a cenain parcel of land in the 
Faircrofts by the yearly rent of lod."' By the 
rental 1703 to 37, Mrs. Dennet is charged 
for the above > by that of 1758, Mn Holmes > 
and by that of 1790, Sir John Honywood as 
follows y For two crofts, called the Farcrofts, 
proprietor Sir John Hon)'wood ; tenant, Mr. 

Richard Penfold; rent 9d. for a parcel 

of land lying in the Faircroft ; proprietor. Sir 
John Honywood ; tenant, Mr. Richard Pcnfoldj 
rent lod." 

Mr. Marlhall, ftc^^'ard of the manor of Chari- 
ton, produced the court-book of the manor, 
and faid. That there were eight or nine houfcs 
in Steyning that pay a quit-rent to that manor^ 
which is very extenfive as to lands. He men- 
tioned the George, the Chequer, and King's 
Arms, now Soane*s, as of the number, and fc- 

veral 
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er&l others which are in the center of the town, 
'he tithing of Charlton is in the hundred of 
teyning, a$ is part of the manor of King's 
ai*ns. 

As tnuch Evidence was adduced by the peti- 
oncra appellants to prove that the houfcs mark- 
I in the map^ with figures from h to XII. had 
sen newly erefted ot fplir^ and chat the occu- 
ers of them had voted from time to time, 
bick was of courfe denied by the petitioners 
(pohdents ; I have coUeded the evidence on 
At head into one point of view. 

1. & IL 

)Laundy% and Michel^s 

Icre faid to be newly erected houfes. Ed- 
urd Young fenior, faid, That his fon lives 
the fecond houfe from Dog-lane. His grand- 
iier, who took the poll in 1734, lived in 
hbufe built on the fame fcite. Deeds were 
educed which in 1671 and 3, convey to Gi/- 
r/ Dennett a meffuage burgage or tenement, 
ch a garden or orchard thereunto adjoining, 
iiatc in Steyning, near unto the Singwells, 
the fouth fide of the High-ftreet." But 
mcs Harding appeared to have a qualified in- 
cft in the premifes, for in 1678 he grams to 
Ibcrt Dennett all that his right, title, intereft, 
in all that late built meffuage or cot- 
with the appurtenances adjoining, near to 
T 2 Sing. 
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Singwells." In 1692, Gilbert Dennett cdtf* 
veys to Elizabeth Dennett and her heirs, in con- 
fideracion of 114 all thofe two burgage^ 
melRiages or tenements, being formerly hut one!' 
In 1 700, thcfe premifes by mefnc conveyances 
came to Thomas Dennett, who by a prefentmeot 
at a court-baron, loth Oft. 1705, appeared 
to have alienated to William WalHs and his 
heirs fomething which he held by the rent 
of 2d. oil which account there happened to the 
Lord for a relief 2d. and danger-money 12A 

In 1723, William Dennett conveys to Edwsd 
Young " all that mefl'uage, tenement, or bur- 
gage, with the barn, orchard, and garden, there- 
unto belonging, fituate n^ar certain WcDs called 
Singwells, in Steyning, on the fouth fide of the 
Highdrcet, there leading to Bramber, in the 
occupation of the faid Edward Young and by 
a prefentment at a court-baron, held 17th Oft. 
1728, it appeared that Edward Young held 
freely, &c. one mefluage lately ereEled, now in 
the occupation of Thomas Laundy, at the yearly 
rent of 2d. Before this entry was read, Edward 
Young fcnior, faid, That he had heard that his 
father built a fmall houfe at the end of his own, 
which Thomas Laundy occupied, and after him 
one Cooper. From this it was argued, that 
two houfes had been newly ereded on Gilbert 
Dennett's premifes, which had carried votes: 

(a) The entry was imperfect. 

I ft. 
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ft. L.aundy's; and, 2ci. Michers, alienated to 
Vallis in 1 700, which now belongs to Sir John 
lonywood, and was allowed to be an old 
orough-houfe, ^nd the occupiers of which had 
11 along voted. Thomas Laundy figned a return 
n 1727, and his name was on the poll of 17349 
/itbouc a quere^ though ^ witnefs of the name of 
'eckbam faid he had he^ird he was objefted to 
y the borpugh-men, on account of living in 
he alehoufe next to Young*s, but was not 
HTcfent at the time. Laundy was alfo head- 
K>rough in 1734, and was fworn on the jury in 
736, ^8, and 47. Peckham faid he built 
-aundy's houfe in 1726, and that there was no 
^Id foundation there. As to Michelh houfe, 
^wair4 Young fenior, faid had heard, that 
he ground on which it (lands, which is feparated 
>y * gutter from his fon's, had beei> fold off 
jrpm the premifes which his father purchafed. 
^chprs houfe ^as proved to have been occu- 
lied before his time, by Philip Langford, Simon 
Smith* William Scutt, and Francis Butcher. 
Uangford executed a return in 1727, and voted 
n 1734. Smith was on the jury in 1737 and 
[741, and an aleconner in 1738. William 
Jcutt figned a return in 1 754^nd 1 761. Butcher 
vas on the jury and a leaiher-fcaler in 1765; 

the jury in 1770 ; and in the lift of fuitors 
o the borough court-leet in 1 786. 

T 3 The 
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The following entries from the rentals wera 
read relative to this houfe : Rental 1 732 to 1 737, 
a mefluage in Singwell-ftreet; proprietor, Duke 
of Chandos i rent 2d tenant, Philip Langford^ 
Rentals from 1757 to 1762, The heirs of the 
late Sir Robert Fagg, proprietors — — , a mef- 
fuage in SingwelUlrcet, rent 2d, tenant William 
Scutt. Rental 1763 to 1765, Sir John Hony- 
Wood proprietor of a mefluage in Singwelli 
rent 2d. tenant William Scutt, 

On the other hand, the cpunfel for the de- 
fendants denied that MichePs houfe was derived 
from Dennett; and read a deed conveying ift 
1721, a mefluage or tenement, land, ground, 
and other appurtenances, from fFtlliam ff^allis 
to the Duke of Chandos, from whom the pre-? 
mifes ultimately came to Sir John Honywood, 
This deed recited, that the premifes were lately 
in the occupation of John Dennett ; but that 
they had been conveyed to Mr. Wallis in 1704, 
by Jokn Groom. The deed did not defcribe 
the fituation of the houfe ; but a witnefs of the 
name of Peckham faid, that he remembered 
Michel's houfe occupied fome time ago by one 
Dennett apd feveral witnefle$ faid, that Scutt, 
who voted for this houfe in 1754, lived in an 
old borough-houfe. To this the counfel for the 
opponents anfwered, that the fingle circumftance 
of a perfon of the name of Dennett living there 

fo 
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fo long ago, was not enough to identify the 
houfc to be that eonveyed to Wallis, as there 
might be (everal of that name. They f^d the 
Committee would expeft more deeds to clear up 
the point ; which however were not produced, 
relied upon the evidence of Eafton^ that 
Michel's houfe was the only one Sir John Hony- 
wood had in Singwell at the time of the laft 
jdeAion, and the fimilarity of the rent paid by 
the Duke of Chandos, viz. 2d. to that paid by 
Mr. Wallis for his purchafc in 1 700, whofe pro*- 
perty was traced by the rentals to Sir John 
Honywood. As to the declarations of the witr 
fieffes that Scute's was reputed an old borough- 
iiou(e, they anfwered, that they only (hewed their 
Itpprehenfion of what conftituted an old borough- 
boufe^ and accounted for the miftaken tradition 
gjf the right. 

III. 

?r€fcot\ (now) MarJhaU'^ 

Was (aid to be newly built. John Wheeler, aged 
eighty-two, faid, That in 1734, the Rev. Mr. 
Prcfcot occupied the houfe which Mr, Marfliall 
pow poilefles ; Prefcot had no other houfe, and 
his name was on that poll. This houfe appeared 
to pay a quit-rent of 4d, to the Duke of Norfolk. 
Richard Sharpe faid, h^^fcmembered the build- 
ing of it. Marfhall was on the jurj' in 1788 : 
Btit Mf. Charks Brown laid, diat Hardes had 
T 4 told 
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told him, in a converfation, that Prefcot's hoiifc 
was built on a piece of ground taken from his 
father's garden, and that it had no vote ; whiA 
Hardes denied. Peckham faid that Prefect was, 
in his prefence, rejected in 1734, becaufebis 
houfe was built on a garden ; but being prcffcd 
on this point, he faid he was not certain ; and 
that it was after 1734* 

IV. 

Farley*s and EqftoH^s 

Were faid to have been one houfc fplit into 
two. Prefentment by the hom^e at a coun- 
baron, 28th Sept, 1699, That Robert Hold- 
ing, who held freely to him and his heirs, by 
fealty, fuit of court, and relief, when they Ihall 
happen, and the yearly rent of 2d. part of a mtf* 
fuage and garden in Steyning, lately died feifed 
thereof: Relief 2d, danger-money izd." 

Rental 1720 to 1726: " Thomas Holding 
for his melfuage on the weft part of the Church- 
ftreet, late Groomes j tenant, Thomas Holding; 
quit-rent, 8d." 

Rental 1 758 : Thomas Holding and Richard 
Gray, a melTuage on the weft fide of Church- 
ftreet \ rent, 8d. tenants, Thomas Holding and 
. 

Rental 1782: Sir John Honywood of him 
for a melFuage on the weft fide of the Church- 

ftreet, 
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ftrect, late Holding* 8d ; occupiers names, Ste- 
phen Farley, John Eafton. Rental 1790, the 
fame entry. Bannifter faid the houfes were 
under the fame roof. The occupiers weie 
proved to be Thomas Holden ( for fo he figned 
his name) John Hunt, Richard Gray, Stephen 
Farley, and John Eafton. Thomas Holden and 
John Hunt figned a return in 1721, and alfo 
appear in the body. John Hunt the fame in 
1727. Thomas Holden was alfo on the jury in 
1720. Eafton figned a return in 1759. Farley 
was on the jury in 1770, 71 , 80, 83, and aleconner 
in I 784. Several witnelTes called by the appeU 
lants faid, that both thefe were reputed borough- 
houfes. The counfel for the defendants ob-» 
ferved, that no conneflion was proved between 
iht Holdings. 

V. 

Houfes were faid to be two made out of one. 
Prcfentment at a court-baron 1792, that William 
Squire, " who held freely, &c. one melfuage 
and one garden by fealty, fuit of court, relief^ 
and the yearly rent of 1 d. lately alienated and 
fold the melfuage to John Peto and his heirs, 
&c." who was admitted to the fame. 

To prove that Uiis houfe had been divided 
into two tenements, the following entries were 
read ; 

Rental 



J 
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Rental 1732 1037 • " Proprietor JohnPytoc, 
tnelTuage and garden, weft part of Church* 
ftrect, Utc Bryant's, rent id." 

Rental 1758 : " John Peto, mefluage and 
garden, id. tenants, John Peto and Johq 
Wheeler junior." 

Rental 1790 : A mefluage and garden, Mrs. 
Peto; rent idj tenants, Richard Thorntonji 
Edward Whitten junior. Thomfon faid he 
knew Thornton's and Whitten's houfes, and 
never heard but that they were always reputed 
to be old borough' houfes : Jofcph Lee (aid the 
fame thing : Peto, fenior and junior, were on the 
poll of 1734, next to one another, and (igned the 
return, their names being in the body: A Boh 
jamin IVbeel alfo voted, but was queried on 
that poll : Wheeler (aid, that the two Petos 
lived in 1734, in Thornton's and Whitten's 
houfes, and had no other houfes that he knew 
of: The occupiers were proved to be Peto 
fenior, Peto junior, James Jenner, Richard 
Thornton, and Edw. Whitten : Jenner was on the 
jury in 1774 and 75, when he was alfo an alcr 
Conner ; and was alfo oh the jury in 1 786 : Peck* 
ham, called by the defendants, faid, That when 
he was an apprentice his mafter bought this 
houfe, which was reputed to be a borough-houfe, 
and made two votes out of it, by fplicting it : He 
had been at feveral elections, but never knev 
any objcftions made to the inhabitants of thefe 

houfes 
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h0u{es voting ; this, however, he afterwards cor- 
reded, by faying an objedion was made to one, 
viz. Whitten*8, for which he faid Benjamin 
Wheeler voted in 1734, as he lived there; but 
there were two Benjamin Wheelers in 1734 
The counfel for the defendants allowed that the 
evidence might prove that Peto's hoxifc w.is fplit 
into two tenements, but denied that it proved 
that the houfe was not an ancient borough- 
boufe. 

VI. 

Martini 

Was faid to be a new honfe. John Wheeler 
did. That he remembered James Martin*^ 
houfe a flatlf ; it was afterwards converted into 
a houfe ; his father was about to purchafe the 
ftable and a piece of ground, and faid, if he 
had built there he Ihould have had a good vote. 
The houfe now belongs to Sir John Hony- 
wood. Richard Sharpe, aged eighty-four, con- 
firmed Wheeler, as to Martin's houfe having 
been a ftable ; he alfo faid, tliat it gave a vote 
in 1734 : But Peckham, called by the other fide, 
laid it ufas not built on any part of the ftable 
which is now a cellar. Henry Temple, who was 
proved to have occupied the houfe before Marrin, 
voted in 1734, and was fworn upon the jury in 
i736» 4o» 44i 46> 47> 54* 60, 61, 62, 63. 
Martin was on the jury in 1765, 67, 70, 71, 73, 
74 ; an aleconner in 1775 and 86 ; on the jury 

in 
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in 1776, 77, 80, 83 : Temple's name was on tho 
poll of 17341 next to the two Petos ; and it waa 
(aid by a witnefs, that there was only one inter-i 
vcning houfe which at that time belonged to 
Madame Stone, who had no fi^got in 1734. 
Frona this the counfel for the appellants inferred, 
that he was called up according to the order of 
his houfe, and voted in right of vyhat h^d be^i\ 
defcribed as a (tablet 

VII, 

Was faid to be a new houfe, Prefentmcnf 
at a court-baron, 23d 0<5t. 1 7 1 8 ; " That 
Abel Muzzell, who lately purchafed of Eliza- 
beth Thuiftop one toft or parcel of landj^ 
upon which a barn lately ftood, ho\den of this, 
borough by fealty, fuit of court, and irelief, 
when they fhall happen, and the yearly rent of 
9d. and for danger money xid; fmce the laft 
court, crefted one mefluage upon the faid toft 
or parcel of land ; and that the faid Abel being 
prcfent in court, paid a relief and danger-money: 
aforefaid, and acknowledged to hold the faid 
meffuage by fenlty, fuit of court, and relief^! 
when they fliall happen, and for danger-money 
1 2d. and did fealty." In rentals from 1720 to 
1726, and from 1732 to 1737, Abel Muzzell 
was charged " for a ftew houfe 9d, which he 
appeared to occupy himfelf. In 1758, William 

Mnzzell 
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Muzzell was charged for a new houfe in the 
back-lane 9d. tenant, Richard Rofier." This 
houfe came to Edward Young in right of .his 
wife; he faid he thought it a borough-houfe, 
the occupiers of it having always voted. Abel 
Muzzell (igned a return in 1727, his name being 
in the body, and was one of the jury at the 
courts-leet in the years 1720, i, 2, and 3. The 
occupiers fince were Rofier and Grevat. Kelfy, 
called by the defendants, faid, the houfe was al- 
ways reputed a good borough-houfe. Grevat 
voted in 1790. 

VIII. 

BorcomV% 

Was faid to be a new houfe. Prefentment 
at a court-baron, 1 ith Oct. 1709, " That 
John Bennett and Mary his wife, who held 
freely of this borough to him and his heirs 
by fealty, fuit of court, and relief, when they 
lhall happen, and by the rent of lod. one mef- 
fuage and one garden, with the appurtenances, 
lately alienated and fold to John Borcomb jun. 
and his heirs, a piece or parcel of the aforefaid 
garden ; upon which there happened to the 
Lord a relief of lod. and for danger-money 
I2d. 

Court-baron, nth Oft. 17 10, prefentment: 
That John Borcomb jun. lately erected and 
built a mefluage or tenement, and manfion- 
houfe within the borough aforefaid, upon a cer- 

taia 
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taio piece or parcel of garden*ground, which 
lately purchafcd from John Bennett and Marjr 
his wife, which purchafe was prefented at the 
laft court holden for the manor and borough 
aforefaid : And the rent is apportioned om penny 
4tnd fraSion of a penny : The faid Jdin made 
fisalty to the Lord^ and paid a rdief of ad. 

Rental 1 720 : John Borcomb for a mefluagc; 
and garden erefted, taken out of theabove croft^ 
i|d. 

Rental 1 784 : John Borcomb for a m^ffuagc 
and garden lid. ; arrears 17 years; occupier 
himfelf. John Borcomb fenior, and John Bor- 
comb junior, figned a return in 171 their 
names being alfo in the body of it, and the name 
of John Borcomb was found in three fubfequent 
returns ; and of John Borcomb junior, on the 
juries at the courts-leet, from 1 7 1 2 to 1717, and 
in 1723. Harry Borcomb appeared on the juries 
in 1763, 64, 66, 67, and figned a return in 
1761. This houfe was afterwards occupied by 
one Shepherd ; and a witnefs of the name of 
Thomfon, produced by the defendants, who was 
upwards of eighty years old, faid it had always 
been called an old borough-hoiife. 

On the other hand, the counfel for the de^ 
fendants produced a leafe and releafc^ dated 
1722, by which John Cover and Mary his wifey 
convey to John Borcomb a mefliiage, tenement, 
garden, orchard, &c. adjoining to a mefluage or 

tenement 
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tenement of the faid John Borcomb, fome time 
iincc erefted and built, and now in his own occu- 
pation, on the north-weft, and to a meiTuage 
of his father alfo John Borcomb, on tjie fouth- 
eaft. A fine was levied of thefe premifes in 
1736 ; and they now belong to Sir John Hony- 
wood. From this it was argued, that Borcomb 
junior had two houfes, an old and a new one ; 
and that the evidence was improperly applied to 
die new one, as he might have voted for the old 
houfc : But it was obferved in the reply for the 
opponents, that he figned a return in 171 1, im- 
mediately after his new houfe was built, and be- 
fore the old one was conveyed to him. 

IX. 

Edward Readers 

Was laid to be a new houfe. Court-baron, 
loth Oa. 1705: frefentment, " That Ed- 
ward Burt, who held, &c. one mefluage and 
one garden upon the north part of the ftreet 
of Steyning, by the yearly rent of 7d. fmcc 
the laft: court, alienated and fold the premifes 
aforefaid, unto Wm. Kichenor, and his heirs, 
&c.*' 

13th Oft. 1707, William Kichenor being one 
of the homage prelentmcnt^ that the faid Wil- 
liam had fold to Thomas Whiting and his heirs, 
" one piece or parcel of land, part of the garden 

adjoining 
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adjoining or appertaining to the mefluage of the 
aforefaid William, and in which the faid William 
now dwells, lying on the eaft part of the afore- 
faid meffuage of the aforefaid William j and 
upon the weft part, to a mefluage or tenement 
of Sir Robert Fagg, Bart. — rent apportioned 
3id. to each. 

Court-baron, 13th Od* 1708, prefentment : 
That Thomas Whiting died, feifed of " a mef- 
fuagt lately ereSled^ and one garden, upon which 
there happened to the Lord for a relief 3|d. and 
for danger-money 1 2d. 

Rental of 1720, Ann Whiting, widow, a mef* 
fuage, barn, and ftable newly eredled and taken 
out of Kichenor's rent 7d. tenant Anne Whit- 
ing. Rental 1784 ; proprietors names. Sir John 
Honywood for a mefliiage and garden, rent 7d. 
arrear four years. Occupiers names, Edward 
Reade, written over James Sharpe, which name 
had a line drawn through it. This rental, Mr. 
Medwin fuppofed, was made by Mr. Penfold, 
the late fteward*s direftion, fome part of it being 
in his hand-writing. By other rentals, Ann 
Whiting appeared to poflfefs this houfe in 1737, 
Widow Kid in 1758, and Sir John Honywood, 
the prefent owner, in 1782 ; the tenant being 
then James Sharpe. Kelfey faid he had voted 
twice for this houfe : Thomfon called it an old 
borough-houfe ; Kelfey faid Mrs. Whiting had 

no 
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no faggot in her houfe in 1734. The occu- 
piers were Whiting, Thomas Kidd, James 
Sharp, and Edward Readc ; Kidd figned the re- 
turn of 1 741 : Rcade was on the jury in 1 769, 70, 
71, 78, 79, 81, and 86, and voted in 1790. 

X. 

Finch's and Cox's 
Were faid to be two houfes made out of one. 
By a prefentment at a court-baron in 1 708, and 
fubfequent rentals, it appeared that the Gorings 
held a meffuage and garden, foiith fide of the 
ftreet, late Henfliaw's in 1708 this was in the 
occupation of one Peters : In 1 7 26 it was empty, 
but in a rental " 1759 to 1762," Sir Chailes 
Goring is charged for a meffuage and garden 7d, 
tenants Richard Leafh and Thomas Finch. 

Rental 1790, " meffuage and garden, Sir 
John Honywood the proprietor ; tenants Wil- 
liam Finch and Edward Cox." A witnefs 
of the name of Wheeler, called by the ap- 
pellants, faid that both Finches and Coxes 
were reputed to be old borough -houfes ; but 
Peckham faid he remembered the houfe being 
rebuilt, and that there were two old foun- 
dations there. To this it was anfwered, that the 
prcfentments only mention one houfe. 

XI. 

Latjgfoi'd's 

Houfe was faid to be newly eredlcd. Edward 
Sharpe faid, he remembered when James Lang- 
U fexd:^ 
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for4*$ houfe was fiQt built ; a (heJ to fet up 
deals in was all that ftood where it now (lands: 
Jfames Langfbrd was on the jury in 1756, 64, 
67, 69, 72, 73, 74^ 76, 82, a leather-fcakr; 
in 1762, 65, 68^ 72, a leather fealer, and on 
thejuryin 1779, and executed a return in 1774; 
a leather-fealer in 1780, 8i, 83^ 84^ 88, andon 
the jury in 1 787, Lee &id that both the Lang: 
fords always voted. (See No. 2 ) 

XII. 

T1:e George Inn 
Was faid to be a new houfe. Prefentmeot 
at a court-baron 23d Oft. 1.718, That Mar* 
chant, who held freely to him and his hcin 
the weft part of an orchard, rent 1 s. 2d. late in th| 
tenure or occupation of Henry Parker, fincethc 
laft court alienated and fold the premifes to 
Robert Leeves, Efq. who was admitted ; Leeves 
voted in 1734. Rental 1758, " Mr. Leeves 
for the weft part of an orchard, late Marchant's 
IS. 2d. tenant Robert Smith." 

Rentals 1763 to 65, and 1780, Mr. SoveW 
for the weft part of an orchard, late Marchant's, 
IS 2d; tenants, ift. Wm Stonam ; 2d. Joha 
Butcher. Wheeler faid Stoveld*s houfe is thf 
George Inn, occupied by Welling ; but being 
afked whether he had heard his father fay if 
Wellings carried a vote ? he anfwered^ " Not 
Wellings alone there was an end belonging to 

Wellings, 
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WcUings, which he faid was a vote ; I mean, 
ihc Little End was a vote j'* but he had never 
heard a rcafon given for this declaration. Jofeph 
Lee faid it always voted in his time ; but Kelfy 
faid it was once queried. 

The occupiers were Richard Newport, Ro- 
bert Smith, John Butcher, and George Welling : 
Newport was on the jury in 1747. Smith was 
cryer of the borough-tourt. John Butcher was 
on the jury in 1766, on the jury and an alecon- 
ner in 1767, on the jury in 1768, headborough 
next year, and frequently filled thefe offices af- 
terwards. Welling was on the jury in 1788. 
The counfcl for the defendants obferved, that 
the entries were of the weft part of an orchard, 
after the parole evidence proved that the Inn was 
built, and were therefore inaccurate ; they alfo 
relied on the prefumption, that the liitle end was 
an old houfe, or built on an old foundation. 

The counfel for the petitioners appellants 
having clofed their evidence, 

Mr. Graham 
Said, That an anxiety to prevent any lofs of 
the time of the Committee, had induced him in 
the neceffary abfence of Mr. Douglas, to un- 
dertake the talk of fumming it up, which did 
not properly fall within the fphere of his duty. 
A&er recalling to their minds the different 
ngbcs for which the parties concendcd, he ob- 

U 2 fo^^^L 
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ferved that they agreed in this ()aiTicukr, xhsi 
the houfes muft be within the borougbjVihidi 
hail freed him from the neceffity of afcertabing 
its limits ; for when this Committee (hall have 
decided that the right of voting is in the one of 
the other clafs of inhabitants, they will have de- 
cided a mod imponant queflion, and will onlf 
leave open to future difcuffion, what from its 
nature muft be fo, the queftion of boundary^ 
which will a)-ife whenever particular houfes fhall 
appear to Jiave been built on doubtful fituaiions. 
He obfei ved that the agreements of 1701 and 
1 710, fpeak of a diftrift apparently limplcand 
well underftood, the borough of Steyning ; and de- 
clare the rig!u to be in the inhabitants, or inha- 
bitants hoiifcholders, paying fcot and lot, ingc 
neral terms apparently equally plain. The right 
is ftattd not to have been controverted in 17 12: 
a period fo near the former, that the inten'al 
cannot be fuppofed to have given binh to a new 
apprehenfion of it. It is true that the refolation 
of 1712 q'lalifies the word inhabitants (which 
of itfclf may extend to lodgers and inmates) by 
reflraining it to houfcholders : But when the 
Committee and the parties were thus employed 
in defining the right more precifely, is it poffibic 
that they (hould have left their definition fo im- 
perfeft as to defcribe by fuch general words as 
houfcholders inhabitants, the inhabitants of a 
few particular houfes ? Had thofe words been 

ufcd 
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ufed in a refolution of the Houfe of Commons, a 
fimilar explanation of them would not have bceji 
admitted ; and though liftened to for a moment 
by the Prefton Committee in 1781, was rejefted 
when the abfurdity of it was feen {a). It is true 
that in the neighbouring borough of Bramber a 
right prevails fimilar to what the defendants con-r 
tend for in Steyning; and an argument was 
formerly <lrawn from the joint returns for thefe 
two places, that the right muft have been the 
lame in both ; But it is impoffible to fay which 
was the borough in thofe times, and which word 
is to be confidered as the epithet ; and there- 
fore if Bramber had not the right to return 
members to parliament (which is equally proba- 
ble) the argument is inconclufive. Again, the 
early return for Steyning-Bramber is evidently 
a return for one borough : But though two bo- 
roughs were created out of one, it does not fol- 
low that fimilar rights were beftowed on each. 
At the point of divergency the rights may have 
commenced to difFer, fuppofing them previoufly 
to have been the fame. Accordingly, in 1 703 the 
right of voting in Bramber is emphatically ftated 
CO be in the inhabitants of ancient houfesj &c. and 
the words, within the borough^ ufed in the ftate-r 
j^ient of the right in Steyning, are omitted as un-i 



3 Lud. 226 and 24^. 
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ncccflary. The borough is near to Steyning, and 
their houfes intermix. Is^ it then pofliblc that 
in fo fliort a fpace of time as between 1 701 and 
1703, the Committee of Privileges (hould have 
reported the rights of two neighbouring boroughs 
fo differently, and ftill have meant the fame 
thing ? On the contrary, he thought the differ- 
ence of expreflion a ftrong proof of the difference 
of right. It was alfo faid, that the borough 
partook of the nature of burgage- tenure, although 
the diflindive marks of the burgages were loft : 
But allowing that the tenure originally was bur- 
gage, it does not follow that the right of vocing 
was confined to the tenants of burgages. In 
Lewis and Shoreham (ancient boroughs in the 
lame county) the right of voting is extended to 
the inhabitants who pay fcot and lot : A cir- 
cumflance which might be explained by the fup- 
pofition that the right was anciently granted by 
charter from the crown to the inhabitants at 
lai^e, or clfe aftually exercifed by them for fuch 
a length of time as to create a prefcription in their 
favour. In burgage-tenures, the conveyance of th« 
freehold for a day gives the right ; but here no 
change of the freehold afFcfts thfe occupier. His 
friends on the otl^r fide, in order to fupport the 
propofition they contend for, ought to prove that 
the fame number of houfes have immemorially 
exifled in the borough ; for if the number fhall 

appear 
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appear to have changed from year to year, the 
prefiimption will be againft their cafe : But this 
is thefadt. In 1734 all the haufes in che t(fwn 
of Sleyning were fated, amounting to 1 30 5 k is 
fair to fuppofe that the rate t>f 1609 ff^^ 
verned by the fame rule, for otherwifc we muft 
foppofc that the pariih-officers violated their 
duty, as^pointed out by the 45d of Elizabeth : 6 j 
however are all that art rated in that year, from 
iprhich ifwededud thei4Bramberhoufcs,theratc«- 
able houfcs in the borough will be reduced to 49 ; 
But it can hardly be contended that 67 boufes 
which might have carried the right, wereomhtcd, 
trhen fuch ati omiilion would endanger the tight* 
In 1701 and 17 10 the numbers on the poll are 
about 70 ; but in 1734 they were increai«d by 
33 : 105 poll that year without oppoficioh, at* 
chough there was a very ftrong conteft, and fivfc 
candidates. One appears to have been rejed«- 
ed^ as a witnefs faid, becauft his houfe was un- 
finifhed. Add 105 to the fenitteen Brinnber 
hoiifes, the five occupied by women ),and fcvea 
in the manor of Charkon, the artiount is nearly 
the number of which the town is faid to have then 

(a) Four women only were proved to have inhabited bo- 
rough-houfes in 1 734, by the evidence for the appellants; but 
in the cafe of the defendants, Heniy Johnfon, aged 87, faid 
that in 1734 he Kved at the tJiti-jrard, and took a boroughs 
iKMife of widow Martin , (the fifch) and then went to vote. 

U 4 con- 



296 CASE IV. 

confided : But if 101 pcrfons only can havcthe 
right, as has been contended for by the defend- 
ants, how are we to account for 105 having 
voted ? On the contrary, as there were five wo- 
men in borough-houfes, he might contend that in 
17 54 one hundred and ten houfes carried theright. 
Mr. Graham t!ien enumerated the houfes which 
appear to have been lately built, and the occupi- 
ers of which attended the borough-court-leet, and 
from time to time voted and executed returns. The 
evidence refpeding thefe T have collefted into 
one point of view. From this he argued, that in 
17 10 and 1734, the right was differently undc^ 
flood, and that nothing fince could have changed 
it. But they have attempted to fay, that none 
were ever fummoned to the court-leet of the bo-^ 
rougli but the inhabitants houfeholJers of ancient 
houfes. Allowing that this fa£t were proved, which 
it is not, the conclufion they draw from it would 
not be juftifiable ; for by law the officers of every 
court .leec are bound to fummon all the inhabit- 
ants within its jurifdiftion, which if they ne- 
glcdcd to do, they muil have committed a breach 
of duty. Befides, there are prcfentments at thait 
court of lands holden of the borough, and of 
roads and ditches as nuifances ; which negatives 
the idea that the borough confifls only of houfes 
unconnedled with each oiher, forming a whimfi- 

cal 
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cal platform, as it were, totally repugnant to the 
nature of ancient burghs. There is nothing in the 
teftimony of the old witneffes to induce the Com- 
rnittee to reje<5t their evidertce ; though ftriftly 
crofs examined by counfel about borough and 
hundred-houfes, they remain inflexible in the 
opinion handed to them from antiquity, that 
boi ough-houfcs were nothing elfe than houre3 
within the limits of the borough, or, as others fay, 
paying a quit-rent to the lord. The Committee 
had heard from them the fecret opinion ot Mr. 
Brown and Mr. Richard Pcnfold, ftewards ojt 
the borough, and agents for the Honywood 
family {a) ; they declare the right to be in bo- 
rough-houfes, without defining what a bo- 
rough-houfe is ; but the latter is heard to fay, 
though with regret, that if the matter was fifced, it 
would turn out to be a fcot and lot borough ; 
and therefore an application to parliament was 
propofed, which probably was not attempted, 
becaufe it was found imprafticable. As to the 
houfes within the manors of Charlton and King*s 
Barns,and thetithing of Eiddlington giving votes 
for the borough of Steyning, he believed it was 
not unufual in fcot and lot boroughs for houfes 
to carry votes, although, ftriftly fpcaking, they 
were in a different diftrid:. Whatever judg. 

(a) Sir John Honywood was faid to be the owner of fixtjr 
nf the ancient houfes. 

meqt 
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tnent tht Committee might pafs oti that fubjeS, 
he trufted that, allowing only (b much weight (O 
the former decifion as it defdrved, tbcy #cmH 
be of opinion that the evidence was much in&» 
vour of that fide of the queftton which he had the 
honour to fupport, or at leaft^ that in a doubtfid 
cafe, the common kw-rig^t of voting ought to 
prevail. 

Mr« Graham having fini(hed> 

Mr. Partridge 

Said» It was his turn to addrefs a Committtt 

who, for the firft time, were to decide finally a 

right of eledion, which for fome time pad hid 

been the fubjeft of much litigation (a). Thb he 

did under the advantage of a previous verdift 

in his favour ; and though his friends on thf 

other fide had had the benefit of a five days 

hearing, he trufted it would at this moment be 

thought probable that the evidence he flxHtld 

produce would fully juftify the decifion of the 

former Committee. The right of eledlion, heap- 

prehended, was to be colleded either from the 

ancient hiftory of the place ; or, if that appeared 

inconclufive, he thought no better rule could be 

adopted than the modern ufage of the borough. 

{a) It will perhaps be neceifary to remind the reader, 
that the whole of the appellants cafe was not difclofed when 
Mr. Partridge addrelFed the Committee. 

Accordingly, 
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Accordingly, the firft head of evidence whicl^- 
the other fide rely on, is what arifes from the 
old returns. But in thefe inftruments of fo early 
a date as the reign of the three firft Edwirds, or 
even the fourth of that name, the rights of elec-^ 
tion are fo obfcurely defined, that no accu- 
rate conclufion can be drawn from them. The 
cledbors are ufually called burgenfes: a word 
.which is equally applicable to bojh ftatements, 
and pay be referred to a limited as well as 
piore extended right. But it is remarkable that, 
after having given in a few of thofe old returns, 
his adverfaries had paffed to the nth and 12th 
of Charles IL Perhaps they did fo, becaufe the 
firft return after the reftoration mentions the coo-' 
fiable ; whom in his ftatement he had declai;ed 
to be an elTential perfon in the borough. In 
1 66 1 the burgefles inhabitants and common- 
alty reiurn ; and afterwards the conftable, inha- 
bitants, and commonalty. Thefe expreflion3 
jprove too much for the appellants, and therefore 
do not eftablifti their cafe ; for commonalty fol- 
)k)wing inhabitants, neceflarily means fomeibing 
more, and at all events does not defcribe ac- 
curately an inhabitant houfeholder. There is 
a return in the reign of Queen Mary by the bi/r- 
geffes, freeholder Sy and inhabitants: — an ex* 
pseffion more appropriate to the ftatement of the 
defendants. In 1700 the conftable, iohabitanis, 
* U and 
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and burgers return ; and the words burgers or 
burgefles, he believed, were to be found in all 
the fubfequent indentures. From this, he only 
meant to argue that the language of the returns 
was as applicable to his ftatement as to the oppo- 
fite one, and prepared the way for the evidence he 
had to produce, that the inhabitants at large had 
never voted for the reprefentati ves of the borough. 
He had hitherto confidered the folc returns for 
Steyning ; but that formerly Steyning and Bram- 
ber made joint returns to parliament, was incon- 
trovertible. Thefe returns are preferved for the 
fpace of 70 years, during which time the two towns 
return two members. The continuity and inter- 
mixture of their houfes may poflibly fuggeft tbc 
reafon ; but at all events he thought the fact af- 
forded a verj^ ftrong prefumption, that the right 
of election was the fame in both. But if it was 
fo in the reign of Ed. I. what has occurred fmce 
to alter it ? Mr. Graham felt himfclf embarraffed 
in accounting for the change, and had fuppofed 
that a new charger was granted to the inhabitants 
of Steyning ; but this he had not proved ; and 
the argument ncccflarily prefumed a diftercnt 
right to have exiiled till the acceptance of the 
grant. As to the agreements at the bar of the 
Houfe of Commons, he obferved that they were 
the afts of parties, in which the elcdlors 6f 
the borough, were not concerned. The firft is 

as 
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much too general as the language of the re- 
turns ; it is accordingly reftrained by the fecond, 
but into that the conjlable is introduced, which 
again furniflied a fliade of colour in his favour: 
the other entries on the Journals prove nothing, 
for they relate folely to complaints of bribery. 
As it was therefore neceflary to invefligate the 
matter farther, he flioukl make a few obfer- 
vations on the topography of the borough, which 
was illuftrative of the ufage he contended for : 
The to'vn of Sreyning was compofed, if he might 
fay fo, of five different diftrifts; the borough of 
Stcyning, part of the borough of Bramber, houfes 
and lands holden of the manors of King's Barns 
and Charlton, and part of the tithing of Bidt'Jing- 
ton. Thefediftrifts cannot indeed betracedbyonc 
line of boundary, the houfes and lands within 
them being interfperfed amongfl: one another, 
but in this refpeft they bear an analogy to many 
counties and parifhes, in the middle of which 
are found fpots of ground that belong to other 
counties and other parilhes. The inhabitants of 
the four laft divifions, he infilled, had no right to 
vote for the borough of Steyning ; they are with- 
in the jurifdiftion of the hundred of Steyning, 
for which the Duke of Norfolk holds a fcparate 
court; and the houfes in which they live are, by 
the tradition of the place, ftiled bundred-honift%^ 
in contradiftinftion to thofe of the borough. It 

was 
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was iudeed proved that the conftable and four or 
fWc others came to the hundred-court to repre* 
fent the borough of Steyning {a) ; but they did 
iiot conftitute any part of the court, tbcy merely 
Jhewed I heir beads there, according to the exprcf- 
fion of the old rolls, as to a fuperior court; 
Charlton and Biddlington do the fame as fe- 
porate diftridts, and feem on that account fuffi* 
ciently diftinguilhed from the borough ofSteyiv 
ing. To the obfervation that all the inhabits 
ants it/ to have been fummoned to the bo- 
rough court-leet,he(hoiild only reply , That ftioi^ 
fafts will generally overthrow mere argument; 
befides, he had as good a right to aflume tb^ 
certain diftrifts were not part of the borougbf 
and that on that account the inhabitants of them 
were excluded from the borough court-Ieet, as 
his friends on the other fide had to aflume that 
they were part of the borough, and that their ex- 
clufion was illegal. The committee would fee by 
the hiftory of that court, that from 1 730 to 1 786^ 
fuch pel fons alone as inhabited old houfes, were 
fummoned there,and did fuit and fervice. During 
this time he was inftruded that the manner of 
keeping the court was precifely and uniformly 
the fame, that the juries were regularly appoint- 

[a) By the court rolls of the hundred of Steyning* pro* 
duccd by Mr. Med win, lie ward of the hundred. 
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and no inhabitant of a new houfe ever put 
m them ; and that the office conftable was 
ulariy filled by an old borough houfe-keeper. 

was not anfwerable for the condu(% of thefe 
irts, for they were kept by ftewards, who were 

appointed by his friends. Accordingly, in 
16 an attempt was made to introduce a new 
de of court-keeping ; an opportunity of ef- 
ing whkh was furnifhed by Mr. Penfold^s 
xh : His fucceffor held one court in the ufual 
f ; at the next introduced one new inhabitant, 
I at laft deluged the borough with an ocean o( 
Tons who were ftrangers to the old houfe-hold- 
That new houfes were built from time to 
le, and that the inhabitants of them were not 
Hved to vote, he (hould be able to prove frorti 
the polls of the different contefted elcdlions, 
:ept that of 1 734, which was a period of inrio* , 
ion ; but which after all did not in his appre- 
ifion bear fo much on the queftion as had been 
igined ; for though fonie inhabitants of new 
a(cs crept into the poll of that date, one of ^ 
om {Laandy) was tenant to Young the re- 
ning officer, who might find it convenient to 
omnaodate him with a vote, they never aftcr- 
rds prefumed to cxcrcife their franchife. 
m was the cafe with x^ko pcrfons whom he 
intioned, Leeves and Hewlett. The mode 
which the elections were conducted feemed 

corroborate his ftatement of die right ; 

fot 
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for it will be proved that the voters were called 
up to poll in the order of a lift made up at the 
court-leet, without that noife and confiiGon 
which always attend elections in other boroughs. 
It alfo accounted for thf • tradition of the borou^, 
which cannot otherwife be explained, that the 
number of hoiifes which confer the right of 
voting are loi. But it .has been (aid. That in 
1609 ^"'y ^3 perfons were rated, and that the 
numbers rated varied every year from that time to 
the prefent. May not that vai iation be accounted 
for by the dilapidation of certdn houfes from 
age, and by certain other circumftances which 
take place in all towns. It appears from Doomf- 
day, that in the 1 1 th century there were in Stey- 
ning I J 8 mafur^^ which may very properly be 
tranflated ancient houfes, or fcites of ancient 
houfes. In 1740, one hundred perfons only 
voted, though 140 were rated : In 1 754 ninety- 
eight polled : but the names of four inhabitants 
of old burgage houfes who did not appear, were 
called over, and one of the old houfes had in 
that year two tenements built on its fcite : In 
1761 only 9 1 polled, though many more were 
rated. He therefore thought that little inference 
could be drawn from the numbers of the voters, 
and that that little was completelj- anfwered by 
the faft, that the returns were folely executed by 
tlie inhabitants of ancient borough-houfes. Hav- 
ing 
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ing difcuffed the polls and returns, which he al- 
lowed furnilhed the moft authentic evidence of the 
proceeded to remark on the parole tefti- 
tnony of the witnelTes called by theotherfide. This 
might be divided into two heads : 1 ft. The decla- 
rations of the ftewards of the borough ; and 2dly, 
The tradkionarye vidence of other perfons. As 
to the evidence of Shaft andGroome, concerning 
the declarations of Mr. Penfold, he obferved, 
That it ought to be received with great caution, 
as {Mr. Pen^>ld being dead) the witneffes were at 
liberty to fay what they chofe, without fear of 
ccMitiadiAion. The former witnefs however fays, 
That he declared the right to be in the inhabit- 
ants of ^orr)«^>&';&i?ir/?j, which, though an ambigu- 
ous cxprcflion, muft be fuppofed to have been 
ufed with reference to ancient borough-houfcs, 
from the conftant conduft of the fteward at all 
the borough-courts. He adds indeed, That if an 
<^po(ition was ftarted, it might turn out to be a 
fcot and lot borough becaufe he knew that inlaw 
nothing was certain till decided, and was anxious 
left the ambiguity of die Journals might furnifh 
ground for a decifion contrary to the real law of 
the place. Can the Committee fuppofe that he 
would havecxpofed his real fentiments fo openly 
as thefe witnefles infinuate, if he had had the fecrct 
ob^l in view of overturning an ancient right ? 
Tilly only fpokeof Mr. Hopper's opinion, which, 
X ftriftly 
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ftrictly fpeaking, was not evidence. Youi^ 
might have been interrogated as to the dccla* 
rations of his father^ who had always lived in a 
borough-houfe j the filcnce of his friends on that 
fubjeft gave him a right to prefume that they 
were afraid to put a queftion, which he himfdf 
was not bound to aik of an adverfe witnefs. Ac- 
cording to Mr. Jenkins's account of Flaw's de- 
clarations, it was hardly nece/fary to have a houie; 
to boil a pot was enough : his account differs 
materially from that of the other witneiTes, which 
would not have been poffible, had the right been 
fo clearly afcertained. I^rdes was not zkcA 
by the counfcl before the lafl Committee, one 
word as to the right of election : by the Com- 
mittee he was afked, and faid. That aU houfes 
gave the right, without mentioning borouglh 
ground : And Peto, whofe declarations he and 
Anne Greenaway fpeak to, was an intcrefted 
perfon, as he had contelfedly either fplit an old 
houfe into two tenements, or built upon new 
ground. A variation was alfo obfervable in the 
teftimony of old Wheeler, who in his firft exa- 
mination was lilent as to the houfes paying rent 
to the Duke of Norfolk, or being built on 
borough-ground. It certainly could not add to 
the credit of the teftimony of thefe witnefles that 
they had thus fupplied the deficiencies of their 
former evidence. After thus commenting on 

the 
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the different wicnefles, he obfervcd, that, compa- 
ratively fpeaking, few pcrfons had been called 
who aftually lived in the borough ; and thofe 
who were called had in many refpedts varied from 
their former teftimony, and difRred amongft 
themfelves in their defcriptions of the tight. But 
the borough v^as open to the Committee, and 
would give ample fcope to their enquiries. From 
it he ftiould proJuce a crowd of witnelfcs, of 
advanced ages, who would inform the Committee 
of what Was done in their time, and what they 
had heard from their predecelTors. The ufage 
cftabliflicd by their teftimony would, he trufted, 
induce this Committee to decide as the former 
one had done, that the right of voting belonged 
cxclufively to the inhabitants of the old borough- 
hOufes, would explain the ambiguity of the 
Journals, reconcile all the written documents in 
the caufc, and prove the right contended for by 
the opponents, to be an innovation on the aucient 
conftitution of the borough. 

Mr. Partridge having finiftied, the Committee 
diredted the court to be cleared, and came to the 
following refolution : 

That it is the opinion of this Committee^ that 
the counfel for the petitioners defendants need not 
bring any evidence to prove that the hundred- 
houfes have no right to vote for the borough tf 
Steyningy unlefs the counfel for the petitioners ap-- 
X 2 pellants 
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pellants Jball JUfe fom mew remfins to tie Cm' 
mittee to indme them to think it meeeffary. 

This being communicated to the counicl, Mr* 
Milles ftAted, that he had nothing material to 
olTer upon that head in addition to the argu- 
ments uTed by Mr. Graham ; whereupon the 
Committee direded Mr. Partridge to attend t# 
their refolution in producing his 

EviDEKCB. 

Examined copies were produced of two iri^ 
dentures of returns, i Mary and i Eliz, The 
firft u as between the Iheriff of the county and 
feveral perfons, " burgefles, freeholders, and in* 
habitants, of the borough of Stcyning;" and 
wirneffed, ** That ihe faid burgeffes, freeholders, 
and all other inhabitants of the laid borough, 
had freely eledted two burgeffes*'* The fecond 
was between the flieriff and feveral perfons 

burgefles of the borough of Steyning,** and 
wirneffed that " the faid burgeffes, after their 
ufage and cuftom, had freely elefted,**' &c. 

Mr. Mtdwin being called upon to produce 
papers, &c. produced the minutes of the couns- 
leet from 1735 to 1791 ; alfo the court4)ooks 
of the manor of King's Bams> and the minor 
and borough of Brambcr, of which he is flewaid. 
Being defired to fay how many houfes holden of 

thefe 
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Acfe manors were in the town of Steyning ? he 
(aid there were three houfcs which paid quit* 
rents to the manor of King's Barns, viz. Mr. 
Groomc*s is.4d. Mr.Fulkr's 2s. and Mr.Chal- 
lic's IS. id. and that all the houfes beyond the 
limits of the borough of Steyning (which he 
ceuH not pretend to defcribe) are in the tithing 
of Biddlingt6n, which is part of the hundred of 
Steynii^. He was then defired to produce the 
precepts which he as fteward had iflued to the 
conftables from the year 1786 to 17919 and the 
lifts of refiants returned each year, in order to 
(hew that the prailice was altered in 1 788, when 
Mr. Marfliall of Steyning was ftimmoned for the 
firft time{ j). Thefe he produced, but obferved 
that he had no concern in the preparation of the 
lifts, or the fummoning of the perCjns who owed 
fuk and fervice to the courts; the lifts being 
made out by the headborough or conftable, ia 
cxmfequence of bis precept, which was in ge* 
Deral terms. When he pn>duced the minutei 
of the court-leet from 1735 to 1791, he begged 
to read fe\'eral items from them relative to the 
inhabitants of newly ereded houfes ; which I 
have noticed in the proper place. 

[a) Mr. Marfl airs houfe, foiinetly Prefcott's, Appeared * 
to pay a quit-rent of 4d. to the Duke of Norfolk, by an 
e&rry in the prooecdifigs of the court^MtrMi 171 

X 3 T. 
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Mr. £///5, clerk of the peace for the county 
of Suliex, f;id, That there were fcparate rttums 
to (he quarter-feiHoDS, of perfons to ferve on 
juri( s from the borough of Steyning, and from 
the hundred of Steyning, which includes the 
tithings of Biddlingtonand Charlton. In 1787 
no return of perfons was made for the borough 
of Steyning ; upon which the h.adborough was 
prefented, and fined by the court. Separate re* 
turns are aifu made for the borough of Brambcr. 

Mr. Chm Ics Brown faid. That his father John 
Brown was iic^ard to the Duke of Norfolk for 
fony years : Tiiat he had reafon to believe thai 
after his appointment to the ftewarJihip, he al« 
ways took the poll at eleftions, and once before. 
He had, about twelve years after his father's 
death, at Mr. Penfold's defire, fearched for old 
polls amongft his father's papers, feme of which 
he found and gave to Mr. Penfold. Thvfe he 
now bi ought with him, and in, particular, pro- 
duced a poll, dated 23d Nov. 1724. On his 
crofs-examination he faid, that his father was an 
attorney, and in the incereft of the Honywoods 
and Faggs. The earlieil election he remem- 
bered was that of 1 741 ; at it his father was 
^ writing, and taking the poll for fomebody ; but 
he did not know whom. In 1761, his father 
alfo took the poll, he believed, for the conftable; 

but 
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but was not certain. At that elcftion he was 
a|fo in the Honywood intereft, and voted. The 
witncfs himfelf had never voted for the borough 
fince the death of his father. Mr. Bond now 
offered the poll of 1 724 to the Committee ; but 
Mr. Douglas objeded to it as incompetent evi- 
dence. Thcufual courfe is to fcarch forfuch docu- 
ments, either in the public repofitories of a place, 
or amongft the reprcfentatives of the perfon whofe 
duty it was to fill a particular ftation ; but thefe 
fearches had not been made in this inftance. 
The paper itfelf imports, that the poll was taken 
before one Thomas Foreman. • Why were not his 
executors applied to ? The fteward of the borough 
is not ex officio returning officer ; the proba- 
bility arifing firom the evidence is, that in this 
cafe he was an agent for the party, fupported by 
the intereft of the Faggs. It is therefore a par- 
tial reprefentation of the poll ; or, even allowing 
it to be a copy, ic cannot be received till the ori- 
ginal is proved to have been loft, 

Mr. Bondj on the other hand, faid, That as 
the fame paper had been received after debate 
by the former Committee, he was at a lofs to find 
a reafon why Mr. Douglas fliould expcft to have 
k rqedted now. He thought it was a point of 
general importance, that the rules of evidence laid 
down by former Committees fhould be followed 
X 4 by 
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by others, as otherwiTe a fubfeqii6nt Committee 
would not merely be a new trial, but one of (b 
uncommon a nature, that it would be impofl^le 
for a counfel to adyife his client how to aft. Ho 
obferved that the paper on the face of it did not 
purport to be a copy, nor was there any evidence 
that any other original ever exifted. On the 
contrary, it was faid by the witnefs who produced 
it, that the fteward of the borough, no matter 
whether his condiid was right or wrong, ufualiy 
takes the poU at eledions ^ and this afiertion wak 
not difproved, although the prefent fteward 
might have been .called by Mr. Douglas to 
contradidt it, and to produce the real polls 
which muft be prefumed, if they exift, to be in 
his cuftody. He denied that any apprehenfion 
couki be rationally entertained that Mr. Brown 
would mifreprcfent or miftake the real ftate of 
the poll. If the paper now produced was an ori- 
ginal, he was entitled to have it read ; if it was a 
copy, his friends had made the beil poffiblo 
fearch after the original, havingfearched araongft 
the papers of the late Mr. Brown, and given notice 
to Mr. Medwin to produce all papers whatfoever, 
Afr. Douglas in reply ^ faid. That if he was to 
entertain no hopes that this Committee would de« 
cide difierently from the laft, he was not fenfible 

what 
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what benefit could be derivcdfrom the conftitution 
of an appellate jurifdidion to revife a former de* 
cilion. Tl>e courts of law do not entertain fuch 
a maxim ; for one of tlie moft common grounds 
on which new trials are moved for and granted, 
is the miftake of the former judge in the ad* 
miflion of illegal evidence. His friends on the 
other fide feemcd to have forefeen the ncccffitf 
of a fearch, whether the paper now tendered was 
an original or a copy; but in either cafe the 
fearch muft be legal, and be proved to havt 
been well made; and therefore in either cafe it 
was neceflary to apply to the reprefentatives of 
the returning officer, whofe duty it was, even 
before the adt of the mafter of the Rolls, to take the 
poll himfclf, if one was demanded, or to appoint 
a proper perfon to adt as polUclerk for him* 
Polls and copies of polls have been received by 
Committees when authenticated by recorders, 
and fuch perfons whofe offices place them be- 
yond the fufpicion of partiality ; but that was 
vol the cafe with regard to ftewards of manors^ 
pnlefs they were appointed to be poll-clerks by 
the returning officers; in which cafe it was fair to 
prefume that they did their duty. Finally, he 
obferved, that the form of this paper dtlFered 
much from the uncontcfted poll of 1734» which 
was figned by Ypung, the returning officer. 

The 
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The Committee decided, that the paper offered 
in evidence is not admijible. 

This refolution being communicated to the 
parties, Mr. Charles Brown was again called, and 
faid. That befides the laft-mentioned poll, he 
found amongft his father's papers, polls of the 
years 1727, 1740, 41, 54, and 61. The paper 
of 1717, together with the annotations and in- 
dorfement, was entirely in his father's hand- 
writing; but he believed his father was appointed 
fteward about the year 1734. 

To prove a farther fearch for polls, Richard 
Samuel fVbite faid, he had fearched feveral times 
in the parifti-cheft, kept in the parifli-church of 
Steyning, the infpeftion of which was given him 
by the churchwardens ; but found no polls or 
rates. He had never heard of any other place 
fordepofitingthe public records of the borough. 
Mr. Medwin being afked. Whether he had re- 
ceived any polls from his predeceflbrs ? faid he 
had not ; nor did he know of any officer in the 
borough whofe province it was to keep polls, or 
in whofe pofleffion they were hkely to remain, 
Mr. Douglas ftill objcfting to the poll of 1727, 
becaufe the pcrfonal reprefeniatives of the returner 
ing officer had not been applied to. 

A/r. Pjr /r/V^^fubmitted to the Committee, That 
it ought to be received, becaufe it came from a 

quarter 
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quarter on which no fufpicion could attach, Mr* 
Brown having been appointed fteward about fix 
years afterwards, and having, by the evidence of 
his fon, taken the polls in his ftewardfhip ; which 
deftroyed, as he contended, the prefumption that 
they were taken by the returning officers. He 
alfo infilled that he had made every poffiblc 
fearch, except among the reprefentatives of //////, 
before whom the poll was ftated to be taken ; 
which he hoped the Committee would not ia 
ftriftnefs require. He had not taken a fimilar 
objeftion to the rate of 1609, which however he 
might have done, as no conneftion was proved 
to exift between the perfons in whofe poffeflion 
it was found, and the parifh- officers in the reign 
of James I. Finally, he urged the hardftiip of 
the cafe, and hoped the Committee would not 
exclude any evidence which might throw light 
on fo momentous a difcuffion. 

Mr. Douglas in reply ^ faid, That the hardlhip, if 
any, orignated from the nature of the evidence of- 
crcd ; for which his friends had only themfelves to 
blame. It conllituted no anfwer to the objeftion 
he had urged j nor did it appear to exift with 
refpeft to the poll of 1734, which was found, 
not in the pariQi-chcft, which probably contained 
nothing but homilies^ but with the reprcfentative 
of Young, the returning-officer. He could alfo 

have 
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have proved, had it been required, that Grome 
who produced the rate of 1609^ de&en* 
dant of Groome, who was at that tinie overfeer. 
He iniifled that there was no legal evidence that 
the paper in qxieRion was either an original poUj 
or a true and faithful copy. 

The Comniittee having deliberated, refolved, 
iiat the paper offered in evitknce is not admiffihU. 

The next poll offered in evidence was that of 
1740S but before this was tendered to the Cpm- 
Qiittee the counfel for the defendants calkd Mr« 
Medwln, and aiked him whether he did noi 
lake the polls in the ytiss 1790 and 91, and 
whether they did not remain in his poflefitOA till 
be produced them before the Comnuttees ? to 
which he anfwered in the affirmative : But in 
his crofs-examination, he £iid he cook thoTe polls 
not of courfe as fteward, but was appointed p<^ 
clerk, and fworn under the late aft of parliament, 

fVilliam Peckhatn^ aged 84, knew Mr. Brown, 
the fteward, and remembered the elediion in 
1 740. Being aiked who took the poll at thai 
eleftion ? he faid, Mr. John Brown ; but in his 
crofs-examination he faid, that a Mr. Hoknes 
alfo, an attorney, took tlie poll for the other party : 
" They both wrote down as far as he knew.*' 
The conftable called over the voters. The wit- 
nefs being alked whom he voted for at. tliat 

eledion ? 
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elcftion ? named a wrong candidate.— Mr. Par- 
tridge then propofed to deliver in the paper pur- 
porting to be a poll taken in the year 1 7405 and 
to have it read in evidence* Upon this, 

Mr. DwgUi fatdy That the paper Teemed to 
him to bear upon its face ftron^er nurksthan any 
ofthofe which had preceded it, of an inftruntent 
taken for the u^e of a party, and not by a public 
aad impartial o^er of the court. Oppofite to one 
of the votes (Philip Long) is an annotation 

queried by the conftable which feemed to 
him t<> be the remark of an agent, and not either 
of the ref arning-officer, or any one ading under 
him* Again, towards the concluiion, John Bor<» 
comb is laid to have been " refufcd by the con- 
ftable, becaufe his houfe was not good and his 
tender is not noticed, probably becaufe it was 
againft Bro<vvn*s inferrft ; whereas other tenders 
is his favour are accurately recorded. He 
begged the Committee to compare this with the 
only well authenticated poll given in, that of 
17^; and iniiftcd that the u(age of the borough 
was not that the ftewa.xl (hould take the poll 
(except when he alfo aded in the capacity of 
poll-clerk) but that it was taken by the con- 
ftable htmfelf, who on all hands was proved to 
have called over the names of the voters, lo 

tlic 
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the prcfent inftance, two perfons at leaft wcfe 
feen writing ; which, as they diftbred in politics, 
afforded a ftrong prefumprion that they were 
cng^ed by the contending parties, and muft 
on that account have been influenced by party 
views. On the other hand, 

Mr. Partridge^ in fupport of the evidence, 
faid. That the paper purported on the face of 
it to be the poll of 1 74 1 ,had an indorfement to that 
cffed, was in Mr. Brown's hand-writing, and men- 
tioned the borough, the candidates,and the voters. 
As to the annotations obfcrvable on it, he was not 
aware how they poflibly could impeach its credit j 
as it is ufual at contefted eleftions to take down 
the objeftions made to particular votes; and 
they could not be more properly recorded than 
in the body of the poll. Mr. Douglas had faid, 
that the regular mode was to caft up the num- 
bers for each candidate as was done in the year 
1734; but the obfervation could not apply to 
the poll he now offered, if it was intended to 
point out a defed, becaufe a column is a(Iigned 
to each of the three candidates, and numerical 
figures are placed oppofite to the names of the 
voters ; fo that by a glance of the eye, it is. per- 
ceived that fixty voted for one candidate, thirty 
for the other, and only three for the laft. The 

majority 
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majority was fo great as to render the fignature 
of the returning-olficer unneceflary, which had 
been thought lb eflential by the other fide. He 
had only therefore to confider the proof laid be- 
fore the Committee of the ufage of the borough, 
and the part which Mr. Brown took in that 
election. And here he obferved that the only con- 
tefted elections which the witnefies had fpoken 
toj were thofc of 1740, 41, 54, and 61 ; and that 
in thofe years polls are found in the hand- 
writing of Mr. Brown. During Mr. Penfold's 
•ftewardfhip no conteft happened ; but Mr. Med-^ 
win, his fucceflbr, is proved to have taken two 
polls at the only eleftions which happened 
during his employment, at which he was fwom 
according to the form of the oath appointed by 
a late aft of parliament. This evidence, in his 
opinion, eftabliflied the ufage he had contended 
for. That Mr. Brown had in confequence of his 
employment as fteward, really adted in the capa- 
city of poll-clerk, he collefted from the evidence 
of his fon, who remembers to have feenhim writ- 
ing; andfromthatof Peckham,whohad declared 
that he took the poll: And though the lat- 
ter witnefs had forgot the party for whom 
he voted) as the period was fo didant, the 
Committee would think the millake trivial, as 
it was well known that voters frequently come 

to 
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to poU without kiio« ing the names of tboie tbejf 
are to vote for, till whifpered it bj the b?e« 
flaoders. If the ewidence oo this head was 
deemed infuScienr, he could nor conceive what 
would fuffict. 1q his judgment k was (bcoii« 
chifive, that be would dare his friends oo the 
other fide to produce any wntii^ of Mr* 
Hohnes, or any other peribn, to cootiadid 
the poll taken by Mr. Brown. * 

Mr. Douglas^ in reply j faid. That he mud ezcufi: 
his friend for infiiling chat this paper differed from 
thofe which the Committee had already rgedtd^ 
as he could not with any propriety afk the Coa^ 
mictee to decide thrice the fame cafe. The 
indorfement on the paper, indeed, precluded 
all idea that it was a copy ; but he was noc 
on that account difpofcd to allow it to be aa 
original poll, as it was taken by the agent of 
a party. As to the annotations of the writer, 
he did not objeft to them becaufe they were 
on the poll, but partly becaufe they appeared 
to be in the ftile of fome other perfbn than 
the conflablc or his agent, and partly becaufe 
they muil have been written after the poll 
was clofcd,andhad not, on that account, the au- 
thority of notes taken at the rime the particular 
difcuflions arofe. Ic was true that the figures 
placal oppofite to the names^ furnifhed an eaf]f 

rule 
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rule for judging of the numbers who vote^ for 
each candidate ; but his objedlion on the want 
□f formality ftill remained unanfwered, for in the 
poll of 1 734 die lines are ruled, the poll is ftated 
to be on fo many pages, the num' ers are accu- 
rately fummed up, and the majority upon the 
whole declared. It was Brown's duty to be 
tnore accurate than his predeceffor, inftead of 
being more confufed, and to have authenticated 
iie poll by fomething more than his fignature ; 
i^'hich in the grofleft fabrication would hardly 
liave been omitted. He denied that any fuch 
jfage as the other fide infifted on, had been 
proved j for Medwin's conduft at the two laft 
dedlions can never be fo called ; and to fay that 
Brown took the polls during his ftewardftiip, 
Aras calling thofe papers polls which the Com" 
nittce had decided not to be fo. As to the 
:hallenge to produce a contraJiftory poll taken 
yy Holmes, he could fcarcely accept it, unlefs 
:he Committee would adjourn for three ^Weeks to 
dlow a fcarch for a paper, which after all, by the 
irgument of his friends on the other fide, would 
lor be allowed to contradidt the regular poll of 
VIr. Brown. 

The Committee having deliberated, refolve?!. 
That it is the opinion of this Committee^ that there 
s fufficient reafon to fuppofe that there does not 
'xifi any original poll taken by the returning-offlcer 
%t she eleSlioH in 1740 ; And, 

Y Thai 
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^hat the paper offered^ be received as authentic 
minutes of the election in 1740 /or the borough of 
Steyning. 

Thefc refolutions being communicated to the 
Counfel, the paper was delivered in and read, 
and was intituled as follows : " Suflex, a poll 
taken at an eledion of a member fOr Stcyning- 
borough, in the room of Sir Robert Fagg, Bart, 
deceafed, this 26th day of Nov. 1740, by John 
Wheeler, conftablc. Candidates, Hitch Young, 
Efq. Sir Charles Goring, Bart." 

The next poll offered by the defendants was 
that of the year 1741. Concerning this, Mr. 
Charles Brown faid. That he remembered that 
eleftion,*'although he was then very young. He 
faw his father there writing; and had no doubt 
he was taking the poll. The whole, together 
With the marginal notes and indorfement, is in 
his father's hand-writing. On his crofs-exami- 
nation he could not fay that this paper was ^hat 
he faw his father writing, or that he did not aA 
as agent or friend for one of the contending par- 
ties, or that nobody wrote bcfides his father, 
- although he could not recolleft that any one 
did. William Peckham alfo faid, That he re- 
membered that eleAion, and that Mr. Brown 
took the poll ; but being alked if any other 
perfon than Mr. Brown took the poll, or alSfted 
in taking it ? he anfvv^rcd, " That he did not 

know. 
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know, without Holmes did ; he believed he took 
the poll as well as Brown.'* He gave his vote to 
Brown, The paper being now tendered in evi- 
.dence, 

Mr. Douglas faid, That he fliould reft thi^ 
queftion on a different principle from what he had 
.formerly urged, which indeed he would have fub- 
^initted to the Committee fooner, had his learned 
friend on the other fide dropt the fmalleft hint that 
the paper juft received by the Committee ought to 
be received as authentic minutes of the election. 
He obferved that a poll was in reality an appeal 
from the judgment of the returning- officer on a 
,0iew of hands ; it muft from its nature therefore 
betaken in writing, as no human memory could 
be fufficient to afcertain the event of fuch a 
conteft. But is it not highly probable, that one 
of the contending parties would infill on the 
conftable taking it himfclf, or appointing fomc 
indifferent perfon J^'ho^e duty it would be to take 
tc impartially ? An eledion may be faid to con- 
lift of the returning-officer and his clerk, who 
.form the court ; and of the eledors, the candi- 
datcs^ and their agents, who conftitutc the par- 
ties : But any notes which any of the panics in 
^ court of juftice take at the time of a trial, can 
aever be received as evidence, except the perfon 
who took them declares on his oath that he 
Y 2 took 
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took them at the time the circumftanccs hap* 
penedy and meant to take them without any 
partial views. If they are written after a lapfe 
of time, the fallibility of human mfemory d^ 
(Iroys their authority ; and if taken on the fpot, 
are not evidence of themfelves, but are mcrdjf 
admitted to refrefti the memory of the witncfs 
upon oath. In the prefent inftance, there was 
no evidence that Mr. Brown wrote thefe minutes 
during the continuance of the poll, nor can he 
be called to declare on his oath that he took 
them fairly, without any intereft or any wi(hto 
difguife the truth. The refolution of the Com- 
mittee, which he did not alk them to refcind, 
declared the writing to be minutes; let them 
then be properly authenticated as minutes, which 
could only be done by calling the writer of them 
on his oath to the bar of the Committee, or 
having taken the proper and legal mode of per- 
petuating his teftimony. 

Mr. Partridge, in anfwer, faid. That he 
certainly was not difpofed to retradt the evi- 
dence he bad offered, becaufe, in his opi- 
nion, if ever one cafe was like another, the 
poll of 1 741 was (imilar to that of 1740; or if 
any difference was obfervable, it was in favour 
of the former. He fubmitted, that from the evi- 
dence of Brown andPeckham, tliere was not the 

fmalleft 
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Imalleft reafon to fuppofe that the poll was taken 
hy any other pcrfons than Brown the father, and 
Holmes; which rendered it inipoffible for him to 
firengthen the authority of the paper by any 
other evidence than the infpeftion of the in- 
ftrument itfelf, which he infilled bore on its 
fact the ftrongeft marks of authenticity. Co- 
lumns arc left under the names of the candi- 
dates ; lines thus , mark thofe for whom the 

clcAors voted; and the numbers are finally 
fummed up. The only circumftance in which it 
differs from the poll of 1734, is the want of the 
fignature of the returning-officer, which furely 
is fufficiently fupplied by the circumftances in 
evidence^ and the faft that the whole paper is in 
Brown's hand-writing. He could not imagine 
chat it was incumbent on him, after fuch a lapfe 
of time, to bring forward the very perfon who 
took thefe minutes, fuppofing them not to be the 
poll ; but hoped the Committee would extend 
to them the rule 'by which courts of law allow 
deeds to prove themfelves after thirty years, and 
the counterpart of a deed to be given in evi- 
dence, provided the firft part cannot be found, 

Mr. DouglaSy in reply, faid. That it was for- 
tunate for him there was fuch a maxim as nullum 
fimile eft idem, which, notwithftanding the aflcr- 
tion of his friend that this paper was fimilar to 
y 3 that 
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that of 1740, enabled him to contend that k 
was not the fame. He infifted that the tefti- 
mony of Mr. Brown was neceflary to authen- 
ticate the paper as minutes ; and that it (hould 
have been perpetuated by the legal means, if it 
was meant to have been ufcd. As to deeds 
proving themfelves after a length of time, he 
anfwered, That they were inftruments of peculiar 
folemniiy to which many privileges are annexed; 
but the exception eftablifties the general rule be 
contended for, inftead of weakening it. In i 
word, the paper now tendered to the Committee 
was hot proved to be an original poll, . did not 
purport to be a copy, and was not admiffiblo 
as ptittutes of what paffed at the elcdlion. 

The Committee having deliberated, adjourned 
till the following morning, when they refolved, 
^kat ihe paper offered by the counfel as the pd 
taken at the ele£iion for Steyningj in the year 
1 741, he not received as fuch. At the fame 
time the chairman informed the counfel for the 
defendants, that if they found it confiftent with 
their caufe to offer the paper in any other way, 
they were at liberty to do fo: upon which 

Mr. Partridge faid. That he now offered thepa-^ 
per not as thepoll of 1 741, but as the next beft evi- 
dence of what palTed at tlie eledion in^TJiat year; 
there being fufEcient reafon to fuppoft, according 

to 
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to the refolution of the Committee, that there 
does not ejdft any written poll taken by the re- 
turning-officer at that eledion. 

Mr. Douglas again objected to the admiflibility 
of the paper, on the ground that it could not b^ 
received as an account of what pafled at the poll 
of 1 741, except it were proved to be the poll it* 
felf, or a faithful copy of it. At bed, this was 
proved to have been written by an agent, and 
xnuft therefore have been taken with fome pri- 
vate view, and of courfe with partiality. But 
had it been taken by one of the contending 
parties, it could no more be evidence than a 
ktter written by him to his friend giving an ac- 
count of the eledion ; which, if it had not been 
fubmitted to the judge at the time, and to the 
crofs-expmination of the other fide, would not 
be liftened to for a moment. He laid it down 
^ a general rule, that wherever a paper, not a 
deed, contains the relation of a faft, which the 
» writer, if alive, muft be called to prove ; that 
paper, if the perfon is dead, can never be re- 
ceived as evidence to prove the truth of its 
contents. 

lAuPartridge^ on the other hand,infifted , That the 
paper was evidence in the point of view in which 
he offered it; namely, as the beft evidence of what 
perfons voted, next to thepoUitfelf; there being 
Y 4 the 
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the fiimc reafon to conclude that no poll was 
taken in 1741 as that none was taken in the 
preceding year. Both Mr. Charles Brown and 
PecVham had laid. That they faw no pcrfons 
writing, except Brown and Holmes; which, in 
his opirior, amounted to a proof that they aftcd 
as cheque- clerks, whole notes were the next 
bell evidence, after the poll itfelf taken by the 
reruming-officer. The paper in difcuffion was 
alfo produced from the bcil quan r; nnmcljr, 
from amongft the papers of jMr. Brown, and 
proved to be entirely in his hand-writing. It 
was therefore as ftrong as the declaration of 
Brown; and by whatever name it might be called, 
was, he thoi^ght, in the abfencc of the poll, ad- 
miflible as traditionarj' evidence of the ufigc of 
the place. 

Mr. Douglas y in reply ^ faid. That great part of 
his friend's argumt;nt had been built on this fid- 
lacious ground, That whenever the bed evidence 
is not to be procured, the only remaining evi- 
dence fhall be reforted to : a pofition which he 
had laid down without confidering that all evi- 
dence muft be of a legal nature. By that rule, if 
the poll were loft, a calculation of votes made by 
an agent upon promifes, or a letter giving an ac- 
count of the eledion, would be admiffible. Such 
papers might be noticed by a hiftorian or anti- 
quary, 
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quary, but could never be liftened to in a court 
of juftice. Mr. Partridge had alfo argued, that 
no poll was taken ; but the legal prefumption 
is, that a poll was regularly taken. Why 
therefore did he not enquire of the reprefen- 
tatives of the returning-officer, or at any rate 
fearch for the minutes of Holmes, and by a com- 
parifon of the two, prove the tmth of Brown's ? 
As to the remaining ground, he held it to be 
p*ifeftly untenable ; becaufe, though the decla- 
rations of Mr. Brown might be evidence of re- 
putation in a general queftion of right, they 
never can be admitted to prove panicular fafts, 
fuch as A'har individuals voted or did not vote 
at an election. 

The Committee having deliberated, refblved. 
That the paper offered^ be not admitted as evidence 
of what pajfed at the ele£lion for Steyning in the 
year 174c. 

This refolution was read to the counfel, 'and 
they were at the fame time informed, that the 
refolution mentioned in page 322, had been re- 
scinded by the Committee ; and that a motion 
being made and the queftion put, that the refo- 
lution, mentioned in page 321, be refcinded 5 it 
pafled in the negative. 

Mr. Charles Drown now again made his ap- 
pearance, and produced a paper in his father's 

hand- 
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kaad-writing, purj*ning to be a poll taken in 
the yei* 1754, whuh he hadaifo found amongd 
h':s father's papers. In die lame hand were 
indjri'ed lae words, " Sieyning-poU, 1754 but 
the vricaeis was cot prefeot at that election. 

jcfepc Ckriis was prefent at that clcdion, and 
(aid. That Mr Brown took the poll ; his reofon 
for thinking lo ieemed to be, that the commoo 
crier called up the voters ; and that Mr. Brown 
directed him as to the mode of doing lb. He 
alio gave his vote to Brown , but he could not 
fwear that no other peribn was writing, or that 
Brown was appointed poU^lerk by IFbeeUr^ who 
be faid was the returning-officer. Holmes was 
prefent at the election, and in a diQerent iritercft 
to that of Brown. He alfo (aid, that four or five 
votes were queried hy Brown, becaufe not given 
for houfes built on old foundations. The paper 
being offered in evide nce, 

Mr. Douglas faid. Thai he prefumed it differed 
from the others, and was to be fupported by the 
teftimony of the laft witnefs, as Brown the fon 
was not prefent at that election : But the 
memory of that witnefs, which he had rather 
attack than his integrity, was too weak to 
be relied on. He can be fuppofed to re- 
member no faft better than who was return- 
ing-officer, efpecially as he had faid thai he 
Knew him as a neighbour ; but he declares that 

fVheeUr 
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fHfeeler filled that office inftead of Foreman^ 
who by Brown's poll appeared to have been con-* 
ftablc. If his memory, on the other hand, was 
good, it impeached the credit of that pretended 
polL But he had alfo faid, that four or five 
votes were queried, whereas two only appear to 
have been fo treated ; one without, having any 
reafonafiigned; and one not for the reafon given 
by the witnefs, but for the receipt of aims. He 
alfo mentioned fome circumftances which had 
^dlen fi'om Curtis, relative to the fale of a houfe^ 
to prove thai his memory was equally treacherous 
with regv-d to late as to more remote tranC- 
luftions. 

Mr* BortJ, in anfwer^ did. That the objec- 
tion to the evidence offered, feemed to reft 
folely on the credit of the laft witnefs, as no 
objcdion had been taken to the evidence in point 
of law. It was faid, that the witnefs had forgot 
-die name of the retiirning-officer ; but the 
foufce of his miftake was apparent, Wheeler 
having been conftable in 1760, though not in 
1754 ; it could not therefore difcredit the paper, 
as it was in evidence before the Committee, that 
Porcman, who appeared by it to have bc^n re- 
turning- officer, was in that year conftable, A« 
10 the circumftance, that all the doubtful votes 
were not queried on the poll, he thought it was 
immaterial^ as he did not think that a polU 

clerk 
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clerk was bound to do fo: it could not there- 
fore affefc the credit of the witnefs, who fpoke to 
a fa£t which ought not of neceffity to appear on 
the poll. On the whole, he trufted that the in- 
accuracies of the witnefs were not of fuch a na- 
ture as wholly to deprive the petitioners of his 
evidence ; and that the Committee would advert 
to the ufage, the proof of which had been 
ftrengthened in this inftance, that the polls were 
conftantly taken by the ftewards of the borough. 

Mr. Douglas^ in reply j faid. That he did not 
mean to difcredit the witnefs to fuch a degree as 
to juftify a motion to commit him ; biit merely 
to argue, that, as he had pledged his memory 
to certain fafts, which had turned out otherwife, 
he muft be prefumed to be equally incorreft as 
to the others he had depofed to. The witnefs 
had certainly the fame reafon to remember 
Wheeler as he had to remember Brown, fincc 
he declared that they afted in concert in admit- 
ting or rejedting votes. He requefted the Com- 
mittee to advert to the arguments he had urged 
againft the former polls, which he thought were 
fully more applicable in the prefent cafe. As to 
the ufage which had been fo much relied on, in 
his opinion, it amounted only to this : That for 
twenty years Brown was agent for one party in 
the borough, and Holmes for another. He 
could not conceive that it was the bufinefs of the 

fteward 
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(leward of a noble Duke to take the poll at an 
cleftion for a member of the Houfe of Com- 
mons; as if that were the cafe, and there hap- 
pened to be no ftcward, his Grace muft officiate 
in perfon. 

The Committee refolved, That the paper 
offered in evidence is inadmijjihle. 

The poll of 1761 was not immediately brougbc 
forward , and the counfel (or the defendants 
(eemed inclined to waive it ; but when they afked 
a witnefs of the name of Lee how many voted in 
that year, the queftion was objcdcd to ; as the . 
beft evidence was the poll, which at fo late a date 
muft be prefumed to have been regularly taken. 
Upon this the poll of 1761 was offered in evi- 
dence under nearly the fame circumftances as 
the former polls, except that there was no evi- 
dence that Holmes was feen writincr as well as 
Brown, or that the returnlng-officer took the 
poll himfelf; the former arguments were repeated^ 
and the court being cleared, 

A motion was made, and the queftion being 
put, that the paper offered by the counfel, pur- 
porting to be an original poll, taken at the 
contefted eledlion in the year 1761, be received 
as fuch. — Jt paffed in the negative. 

Refolved, That it is the opinion of this Com^ 
^ittee^ that there is fufficient reafon to fuppcfi 

that 
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that there does not exijl any written poll taken hy 
the returning-qffiar at the eUSion /« 1 761. 

Refolvcd, That the quefihn prepofed by Afr. 
Partridge to Jofepb Lee, and objected to by Mr. 
Douglas^ be put to the witnefs. 

On this refolution, the counfel for the defend- 
ants aiked the witnefs what number of perfons 
voted at the eledibn in 1761 ? to which he an- 
fwered, That he did not exadly remember the 
number ; but there were between ninety and 
^ an hundred. 

The polls being thus difpofed of, the reft of 
the evidence may be ranged under the following 
beads : 

1 . To rebut the proof that new houfes had 
been built ; and that the inhabitants of them had 
voted at eledions, and attended the borough 
court-leet. 

2. To prove by parole evidence the ufage of 
the borough. 

3. To fliew that all the returns were figned 
by the inhabitants of old borough- houfes. 

4. To eftablilh the ufage of tlie borough 
court Icct. 

5. To fliew that, the language of the re- 
turns for Eramber was equally general with 
Aat of the returns for Steyning, although the 
right of eledion was more confined 5. and, 

6. To 
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6, To impeach or to eftablifli the credibility 
of witneflVs. 

The reader will find the evidence on the firfi 
head colleded together in that part of the cafe 
which relates to the ercftion of new houfes; and 
therefore I fhall only make a general remark 
here, that the counfel for the defendants proved 
by feveral witnefles, and by the rate of 1734, 
that it was not an unufuai th||g for a perfiin to 
live in one houfe and be rated for another : a 
witnefs, of the name of Bannifter, faid, that in 
1785, he was rated for a houfe that he did not 
inhabit \ which was all the- property he had 
in it. 

On the fecond head the counfd for the de- 
fendants, having proved the death of Richard 
Gray^ read the evidence he gave before the 
former Committee ; omitting fiich parts of it as 
referred to a comparifon of papers, amongft 
which were the polls rejected by the prefent 
Committee. I To faiJ he was eighty-feven, and 
had lived at Steynir.g till 1750. In his time 
there were 100 borough-houfes, and about fifty 
other houles, called houfes in^he hundred. He 
and his father, who died in the year 1744, aged 
fcventy-five, were owners of borough-houfes and 
aaended the borough court-lcet ; but not that 
for the hundred. The inhabitants of the hun- 
dred-houfes were not admitted to the borough- 
court- 
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court-leet. The jury ufed to go the bounds of 
the borough when the borough court-leet was 
held ; but never went beyond Edward Young's 
houfe, which was the extent of the borough on 
that fide, and two little borough-houfes, called 
Giant's Caftle, at the other extremity. They did 
not go the hundred houfes. At all the eledtions 
he remembered the voters were generally called 
up to the markei*boufe, to poll in the order in 
which the houfes flood, beginning at Edward 
Young's. He remembered the eledrion in 1 734, 
and affifted at it, being, as he faid, trained up to 
it; and he declared, that the inhabitants of 
hundred-houfes did not attempt to vote. He 
faid the fame thing of that of 1 741 , and defcribed 
the right of voting to be in ancient burgage or 
borough-houfes, or houfes built on the founda- 
tion of burgage-houfes. This he had heard 
from his father and feveral other fubflnntial in- 
habitants, amongft whom he named Mr. Brown, 
the ft e ward. 

Jofeph Curtis declared. That at feveral elec- 
tions which he remembered, perfons, whom 
however he did not name, were rejefted by the 
conftable and Mr. Brown, becaufe their houfes 
were not built on old foundations. 

John Bannijler alfo gave his teftimony in fa- 
Tour of the defendants. 

Mr. Charles Brown declared. That he had 

heard 
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iicard his father and feveral others fay, That the 
right of voting was in the occupiers of ancient 
houfes within the borough, or houfes built upon 
ancient foundations within the borough, paying 
(cot and lot. He added, that he did not re- 
coiled having heiard of a different right, but had 
not been much at Steyning within the laft thirty 
years* 

Stephen Ridwoodj who lived iti Steyning from 
1741 to 1 76 1, gave a fimilar defcription of the 
right of elediion* He lived in the Chequer^ a 
hundred-houie> and often attfcndcd the hundred 
court-leet, which was held at his owh houfe, but 
not once the borough-court j nor did he ever 
vote at an eledtion for Steyning* 

Henry Johnfon^ aged eJghty-fevcn^ alfo dc- 
fcribed the right of voting in a fimilar manner. 
One of hi$ explreffions was, that it was " ih old 
ancient ftandard borough-houfes.*' He de- 
clared he had never heard a different defcrip- 
tion of it \ but it was faid, that he had, in a 
convcrfation, given a different account of it. 

Jojeph Lee had heard old people^ now dead, 
and amongft others, Mr. Brown and Mr. 
Penfold, the ftewards, fay, that the right be- 
longed to a man that lived in a borough-houfe, 
and did fuit and fervice to the borough-court, 
and paid fcot and lot. He went to Steyning 
in 1 7 50, and lived twenty-one years in an old 
Z borough* 
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boroiigh-houfc. He was conftable, and £ud diat 
by Brown*sdirc6tion, he only warned the inhabi- 
tants of borough- houfes ; and that he did not 
warn Borconib, becaufe he lived in a new houie. 
Mr. Lceves built a new houfe in Chauntnr- 
Green, upon burgage- land, and wi(hed to hare 
it vote, but could not fucceed. This he heard 
from Mr. Holmes and Mr. Leeves, but there 
was a doubt if the houfe was at that time finilh- 
ed ; and the witnefs could not explain what be 
meant by burgage-land. Hfc alfo laid, that lb. 
Penfold made a turnpike- road go round a cer- 
tain houfe, becaufe otherwife it would have (fc- 
ftroyed a vote by going over an old foundadon. 
He had heard Mr. Holmes alfo lay, that none had 
a right to vote but they who lived in borough- 
lioufes ; but he did not explain what he meant 
by a borough-houfe. The witnefs had not men- 
tioned this converfation till now. He faid, the 
borough-houfes in his time were loi or loi. 
He remembered the eleftion of 17545 b^ecn 
90 an3 TOO perfons voted at it, the voters were 
called up in the order of their houfes. The 
firft was Young, the next Scutt, which was 
meant to exclude Laundy. 

Witneffes of the names of Keljyj Langforl, 
and IValder^ gave a fimilar defcription of 
the right. The firft faid, that Hardes had given 
him, in a converfation, a different account of 

the 
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the right from that which he had given the 
Committee. 

Thomas Tbom/on, aged near eighty, faid, No 
new houfe gave the right of voting, even if built 
on borough-ground, except it was built on an 
old foundation ; neither would an old foun- 
dation give a vote without there was a houfe 
btiilt on it. He had always beert told that per- 
fons who were bound to attend at the borough 
court-leet had the right of voting; but never 
heard that any were bound to attend there but 
the mhabitants of old borough-houfes. 

llA*. Richard PenfoUj fon of the late fteward, 
fttd. That he had always heard his father fay, 
that the right of eleftion " was in a certain de* 
fcription of houfes, called ancient borough- 
houfes." He never foemed to doubt of the 
right. The witnefs faid, Mo/es Michel, called 
by the appellants, had told him he knew nothing 
of the borough of Steyning. On his crofs- 
cxamination he faid his brother fucceeded his 
fsLthet as agent for Sir John Honywood. The 
converfation with Michel, whom he knew but 
little, was (hort. Being afked whether his father 
had explained to him what he meant by ancient 
borough-houfes ? he anfwered, thofe particular 
houfes that had a right of voting, and were 
built on the foundations of ancient-houfes within 
the borough." 

Z 2 frUliam 
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IVilliam Feckkam gave a long tedimoiiy, an J 
the fame account of the right. An imputation 
was thrown on his charafker as.having once given 
a different account of it. His evidence was ra- 
ther confufed* He was the proprietor of an old 
borough-hou(c. 

The counfcl for tlie defendants being about 
to call other witneiTes to the reputation of the 
right of eledion, an honourable member of the 
Committee obierved. That fo many had been 
already catled, that he (fid not think any addi* 
tional weight could be given to the evidence or 
that head. Upon which Mr. Bond (aid. That 
it was not ufual for counfel to defift without a 
fimilar intimation from the coirrt, which he was 
very ready to profit by. He (hould therefore 
clofe his evidence on this point, as he under- 
flood that liis friends on the other fide did not 
mean to call any other witnelfes than to the cba- 
rafters of thole who had already appeared before 
the Committee. 

As to the third head, Rick wood was Ihewa 
the return in i74i> and faid, That all the pcr- 
fons who figncd it, to his knowledge lived in oU 
borough-houfes. He faid the fame as to die 
returns of 1747 and 54, except that he did not 
know the houfes of James Aftiley and Nich. 
Plaw, who figned the former; or of John Eafton, 
John Elliot, and Emery Strecher, who figncd 
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the latter. The return of 1761 was alfo (igned 
by the inhabitants of old boroiigh-houfes only. 
The counfel for the appellants proceeding here 
to minute down certain names which were found 
in other returns already given in to the Com« 
mittee, Mr. Partridge objeAed to the regula<» 
rity of this proceeding, and infilled that his 
friends on the other fide (hould confine them- 
selves to fuch returns as he might now produce, 
of which he allowed they were at liberty to make 
what ufe they pleafed, by way of crofs e^camina- 
tion. The Committee decided. That the objec-^ 
tian made by Mr. Partridge was a valid objeSion. 
But when the evidence for the defendants was 
clofed, Mr. Douglas ftated to the Committee, 
that before Mr. Bond proceeded to fum up, he 
propofed to read the names of various perfons 
who appeaf to have figned certain returns already 
produced, and alfo to read from the court*book 
(1675 to 1723) and from the minutes of the 
courts-leet (i 734 to 1791 ) the names of varior^ 
perfons who appear on the homage and jury j 
and likewife to date the names of various perfons 
who appear upon certain rentals, at prefeot be* 
fore the Committee. Upon this, 

Mr. Bond faid, Then>inutes, rentals, andre-^ 
turns had been produced by him, merely for cer- 
tain purpofes; and that he could not imagine it 
Z 3 wa> 
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was now competent to the other fide to ufc tlicm 
for other purpofeSyat a time when he could have 
no opportunity of anfwering the new cafe they 
might make. If they were allowed to bring 
forward new evidence, he would, in common 
juftice, be entitled to anfwer it ; and thus the 
cafe would never come to a conclufion. He in- 
fifled that the counfel for the opponents had flip- 
ped the opportunity of profiting by thefe papers, 
as the cafes of both parties were already clofed. 

Mr. Douglafy in anfwtr to the objeSlion^ faid, 
That in contemplation of law, every word of the 
feveral documents alluded to was in evidence 
- before the Committee, although they bad not 
been read in point of fad:. He therefore now only 
propofed to read certain parts of them, in order to 
dired the attention of the Committee to the an- 
fwer he had to give to the cafe of the defendants: 
a liberty which, without doubt, he might take in 
his reply, by reading them as parts of his fpcech. 
It was abfurd to fay that a paper produced by one 
party, might not be ufcd by the adverfe party to 
any purpofe he chofe. If the defendants made 
a cafe, avoiding his cafe, he was clearly entitled 
to a reply after they had fummed up; but he 
never heard of a rejoinder in evidence, and there- 
fore denied that the defendants, after clofmg 
their cafe, could make any farther ufc of the 

papers 
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{)apers in evidence. If they chofe to fead any 
parts of thofe documents, they ought to do it 
now. He thought his propofition favourable to 
the defendants, as it gave them an opportunity 
of obferving on the wlK>Ie of his cafe, which they 
could not doj jf he was compelled to read in his 
reply the extrads he now propofed to make, 

Mr. Bond J in reply ^ faid, That he did not 
mean merely to delay the produdion of this new 
evidence, for the fooner it was brought forward, 
the more time he would have to anfwer it ; but 
he meant to contend that it was tmally inadmif- 
<ible. He had produced returns for certain pur-? 
pofes : Mr. Douglas had alfo produced returns 
for other purpofes. Was it competent for 
Mr. DougUs to look now to thofe returns for 
other purpofes than he had ftated? Could 
he infift in his reply on topics which had not 
been mentioned in his opening? He denied 
that the defendants cafe avoided that of the ap- 
pellants ; it was a complete joinder to the iffue 
tendered by them, in which cafe no fupple- 
mental evidence ought to be adduced by the op- 
ponents. Thofe terms were borrowed from fpe- 
cial pleading, in which however a rebutter and 
fiir-rebutter were alfo known. But the Com- 
mittee would not be caught by words ; and as it 
was infilled that he was not to anfwer the cafe 
intended to be made by the reading of thefc 
Z 4 nam^s. 
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names, he trufted the Committee would not al^ 
low his advcrfary to produce evidence, which by 
his own confeflion, was to remain unanfwered. 

The Committee having dehberated, came te 
the following relolutions : 

That the counjel for the appellanJs be permUtei 
to read from the minutes of lOtirts^Uet (1754 
1 791) produced by tbe defendants^ the names of 
various 'perfons who appear om the homage and 
jury: 

That the counfel for the appellants be now per^ 
mitted to read tbe names of various perfons wb^ 
appear to have figned certain returns produced by 
ihem^ which names have not been alhUed to^ cr 
made ufe of^ either by the appellants or the defend' 
antSf in the l ourfe of the proceedings hitherto : 

That tbe counfel for the appellants be permitted 
to read from the court- book (1675 to i 723) pro- 
duced by them J the names of various perfons who 
appear on the homage and jury : 

That the counfel for the appellants be permitted 
to read the names of various perfons who appear 
upon certain rentals produced by them : 

That before the counfel for tbe defend^ints pro- 
ceeds to fum up, he be entitled to refer to any papers 
produced in evideme, by either fide^ in explanation 
of any circumfances referred to by th^ counfel for 
tbe appellants. 

Mr. Douglas upon this read the names he 

propofedj 
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propofed to read: Thefe I have referred to their 
proper places., See Pt 275, 

To prove the fourth head, befides the decla- 
raiions which occafionally fell from the witnefles 
already examined, the counfel for the defendants 
called Daniel Eafion^ who was appointed head- 
borough in A 785, and went out of ofEce in 
1 786. He fald that the lift by which he warned 
the fuitors to the borough court-ieet in 1786, 
, contained the names of the matter of every old. 
borough-houfe, and all his lodgers, and none 
clfe. This lift he afterwards delivered to Mr. 
Medwin, the fteward j and it was produced be- 
fore the Committee, together with the other lifts. 
The lift of 87 was of the fame defcription, ex- 
cepting that Mr. Marflial's name was introduced 
into it, But in the lift of 1 789 every inhabitant 
of the town was introduced. The fteward called 
over the fuitors by that lift; and when it was ob-. 
jected by Mr. John Penfold, that he was deviat- 
ing from the cuftom of the borough, he faid he 
could not pay attention to fuch a cuftom, but 
0iould a6l as he thought right. In the follow- 
ing year the fame objeftions were made to fome 
perfons who were fworn on tjie jurj'; and the fame 
anfwer was given. In his crofs-examination he 
acknowledged that he was a tenant of Sir John 
Hony wood ; and that he and his fether had al- 
ways voted in the Hon)^ood inte^cft. In 1786, 

Mifs 
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Mi& Brawn lived in Mr. Marfliars houfe ; fo 
that he could not fummon the tenant of it : 
and it was obferved, that fom^ of the perfons m 
the lift of 1786, inhabited what were reputed to 
he old borough-houfes, but which the appellants 
contended to have been newly built. 

On the fifib head it was agreed by the coiinfel 
on both fides, that an examined lift of the re- 
turns for Bramber (hould be delivered to the 
derk of the Committee. From the 1 3rh Cha. 11. 
the indentures of return were between the 
(heriflf, of the one part, and the conftable and 
others, inhabitants and burgers, or burgeffcs, of 
the other part. In 1702, between the fheriff 
«nd the conftable, and the inhabitants of the 
borough. In 1703, between the flierifF and the 
conftable, and many others, inhabitants and 
eleftors. In 1705, between the ftjeriff and the 
conftable, and many others inhabitants, and a fe- 
cond between the fheriff and the conftable, and 
many others, burgefles ; which was alfo the 
language of the laft produced, viz. of the 29th 
Dec. 1707. 

On the Jixth znd laft head, the following quef- 
tions arofe : 

The counfel for the appellants obferving that 
there was an apparent contradiftion in the evi- 
dence of Edward Hardes and that of William 
Kelfy, propofed to call Hardes again, and to con- 
front 
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front him with Kelfy. To this tjiecou^fel (orthf 
defendants objeded, becaufe Hardes h^id bcefl 
prefent during the proceedings of the Com* 
mittee ; but the Committee refolved, Ti^at tbf 
witnefs Hardes may be called in, folefy to confront 
the witnefs Kelfy as to their refpeSlivi evidfncf i 
but that neither of them pall be fiirther examined, 
Xhis, however, was not infilled on, but it 
propofed to call Mr. Medwin and Philip Noni$ 
to the charafters of Hardes and Wheeler. Tbf 
Committee, however, refolved. Not to admit tbf 
agents of either party to be called to the charaSer 
of the witnejfes of that party : And, That Philip 
NorriSf having been frequently in the room ituring 
the bearing of this caufcj be not examined. 

The counfel for the defendanjs calle4 wit- 
neffes to the characters of Pegkham and Jpba- 
fon. 

The evidence on both fides bei|>g cloft4> ao4 
Mr. Bond, 

on the part of the defendants, having dc^hxedy 
That he had no evidence to adduce that oime 
within the rcfolurions, mentioned in page 344, 
he proceeded to fubmit his obfervations upon 
the whole evidence before the Committee j the 
bulk of which, he obferved, had not been dimi- 
niflicd, although the queftion had been con- 
fiderably narrowed by the . exclufion of the 

hundred 
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hundred -houfes ; the fpirit of which determina* 
tion he thought extended to thofc in the manon 
of Charlton and King*s Bams, as there was no evi- 
dence to prove that they vierewitbin the borough. 
He thought the queftion was accurately dated by 
an honourable member to be this ; Whether the 
right of voting was a right attaching on the in- 
habitant of every houfe in Steyning, or only on 
the inhabitants of fuch houfes as harl been called 
ancient borough-houfes by the witnefles ? The 
means reforted to by his clients for afcenaining 
the difference between thefe houfes, were the 
hiftory of the borough court-leet, and the tra- 
dition of ancient perfons j but the fbraier was 
adduced merely to illuftrate the fubjed, certainly 
not to prove that the right flowed from the 
borough-court, or was dependant upon it ; and 
therefore it could not be urged againft that court 
chat it had not perhaps fd regular a conftitution 
as moft other courts-leet, j\lthough if preffed oi> 
that fubjed, he could refer to a cafe which proved 
that a leet might exift within a lett (a) ; and 
which alfo explained the law to be, that every 
nian ought to be within a leet ; and none could 
be of two leets." But whatever reftrains and 
limits a jurifdiftion at common law, leaves every 
thing to which it does not attack as it ftoo4 

(/t) Cook vrr/kj Stubbs. 2 Crokc, 583. 

by 
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by the common law; he had therefore fuffi- 
ciently defcribed the limits of the jurifdiftion 
of the borough court-leet, when he had proved 
that the only fuitors to it were the inhabitants of 
the old borough-houfes, for all others neceflarily 
feu within the jurifdidtion of the common law, 
and therefore were bound to attend the court- 
ket of the hundred. He had alfo proved, that 
the conftable was chofen by the inhabitants of 
old borough-houfes ; and though fome excep- 
tions were proved to thefe pofitions, he requefted 
the Committee to coniider that thefe inftances 
were drawn from the minutes of the court- 
leet, which were chiefly copied by the clerks 
of the prefent fteward ; and that the lifts 
of thofe returned on the jury were wanting, 
which would have beft afcertained the defcrip- 
uon of ihc fuitors. This defeft had, however, 
been fupplicd by the teftimony of thofe who 
had filled borough-offices, and had done fuit 
and fervice at the borough-court. His friends 
on the other fide had brought forward fome 
exceptions to the general rule j but the per- 
fons mentioned by them, he believed, would 
turn out to be the inhabitants of fplit tenements, 
which were ancient borough-houfes, who were 
properly inmates or rcfiants, and therefore 
ought in law to have been fummoned to the 
borough court-leet, Thofe inftances therefore^ 

inftead 
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inftead o( Gon(radi<ftmg, confirmed the pofuion 
llfc bad laid down. Though he did not mean to 
dontend that the right was, ftriftly fpeaking, a 
burgagc-right, it bore a ftrong analogy to that 
tenure : It was perhaps more in the true fpiric 
of it than the right of voting in ftri6l burgage-* 
boroughs ; for it could hardly be ftippofed that 
in ancient times a perfon might return, after a 
long abfence, and vote in right of land which 
he had not occupied ; but it is more probable 
that the right was, as in Steyning, partly of a 
real and partly of a perfonal nature. If it was fo 
extended as to attach on every houfe within die 
Boroughj was it not fingular that there was no 
perambulation to afcertain the limits of the 
borough, and that even the fteward was totally 
ignorant of them ? The only criterion by which 
they had attempted to judge of what was or what 
tsras not within the borough, is the payment of 
a quit-rent to the Lord, which he thought could 
never be collcfted with accuracy from the 
jmiferable rentals delivered to the Committee, 
cjbliterated as they were, and rendered almoft ille- 
gible by interlineations. He begged leave to 
fey, that the wit which had been thrown out by 
the gentlemen on the other fide, when they 
called his defcription of the borough a platform 
teflulated and fpotted, muft now return on them- 
felvesjbecaufe the borough was certainly handed 

. to 
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to them interfperfed with hundrcd-houfcs, 
and was therefore open to their former obfcr- 
vations. But every perfon muft know that in 
this country feveral jurifdiAions are frequendy 
interwoven with one another, in fuch a way thaC 
one may pafs through five or fix of them in- as 
many hours. The argument which they drew 
from the progreflGve number of vtiters, was, in 
his opinion, equally incorreft ; for in the firft 
poll produced, the number was not lefs than 
that which he contended tor ; and the rate of 
1609, which contains only fixty-three names> 
cannot decide the point, as every one knows that 
at that period the poor were not fo numerous as 
now, and therefore the fund for their relief was 
HOC required to be fo large. Doomfday-Book 
(hews that in the time of the Conqueror there 
were 1 1.8 mafurst in Steyning [a) : a word which 
Spelman explains to mean, when applied to a 
borough, eitiicr the land to which a houfc be- 
Icngs, or the houfe itfelf j in either way, the ex- 
preflion denotes that there were at that time 
118 mefluages in Steyning. The fubfequent 
diminution of them eftabliflied nothing, and 
the increafe of the diminilhed number from a 
particular period, only proved that when the 
Vight of voting became more valuable, men 

(a) See the paflagc at tlic end of the cafe. 

fought 
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(ought out the ancient foundations, and built 
upon them. But if the argument of progteflSvc 
numbers was conclufive, did that progreffiori 
exift on their fide ? Had more and more houfes 
been built on land not burgage-land ? No : yet 
the Faggs, the Gorings, and others, bad pro- 
perty in the borough, as well as the noble fa- 
mily who were then Catholics* The fatft fur- 
niQies an internal evidence of the right, to which 
he thought no rational anfwer could be givcn^ 
He now proceeded to conlider the returns, efpe- 
cially thofe produced by the defendants, with a 
view of proving that their language was too in-* 
accurate to be relied on ; and on this fuhjed 
quoted Serjeant Glanville and i Luders, p. 15^ 
The firft was in the reign of Mary, and dcfcribed 
the electors to be burgejfes and freeholdirs : But 
there was not a particle of evidence that the 
freeholders vote. The other, in the reign of 
Elizabeth, is by the burgeflcs after their ufage 
and cufiom : words which cenainly would admit 
of his conftrudion ; but both were figned by 
•Farnfold o( Gatewick; a houfc which was clearly 
proved to be out of the borough- The evidence 
however he thought aflumed a very different ap- 
pearance, when he proved that thirty or forty 
perfons of a panicular defcription (with very (tvf 
exceptions) and no others, had figned a vaft 
number of returns. The joint returns for 

BrambeB 
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Bramber and Steyning proved that at one pe- 
riod the two boroughs lent members together ; 
but as this had been denied, he referred to the 
authorities ofPrynne and Willis, who were dif- 
interefted in the caufe, and who ftate the faft 
to have been fo. The conclufion to be drawn 
from this union is not immaterial; for if the two 
boroughs were one, they probably had one re- 
turning-officer» and the rights of eleAion were 
probably the fame : they are fo in Weymouth 
and Melcombe Regis ; the only inftance where 
two boroughs are united. The returns for 
Steyning are alfo in the fame terms with thofe 
for Bramber J which creates another prefumption 
that the fame terms were ufed to defcribe a 
fimilar right. As to the agreements made at 
the bar of the houfe, he obferved that the only 
attention that could be paid to them was to con- * 
fider them as evidence of the ufage of the place ; 
but the commencement of this century was fo 
late a period, that living evidence of the ufage 
at that time could be procured. Gray (whofc 
death he lamented) was eighty-feven when he 
died ; he fpeaksof the declarations of his father, 
who was born 123 years ago. Other pe'rfons 
(peak of the declarations of perfons who muft 
have remembered the periods of conteft. Yet 
thefe all give the right to the borough- houfes, 
or, as they add, ancient borough-houfes : words 
A a which 
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which iciiii be allowed to explain die agree- 
mcnts of panics, or, it coQCTadid:or}% to oTenurfl 
tbaxu He did not think that the Committee 
could liften to the idea of a plot, fcMined by up- 
wards of loo perfons, not one of whom betrays 
it, in oppc^don to the teftimony of credible wit- 
Dcfles who declare ther never heard of fudi a 
confpiracj. Having difcufled this (ul^eft, he 
proceeded to the poll of 1 734, which he ob- 
ferved was found the veiy day before die hft 
trial, as the rate of that year was difcovered the 
day before the prefent one commoiced. A fin- 
gular felicity, that papers of importance (hould 
be found the moment befcne they were wanted. 
It was faid, however, to contain fome peculiar 
marks of authenticitj^, and was (igned by the 
returning-officer, who perhaps confcious that it 
did not much rcfemble a poll, had affixed to it 
a fort of certificate which put him in mind of 
the painter, who was obliged to write under his 
produdions. This is a Lion: This is a Bear. 
The firfl: name on this poll to which any oLfcr- 
vation is applicable, is that of Thomas Launiy j 
but it turns out that Young, the authenticator 
of the poll, was landlord of the houfe, and in all 
probability made no difficulty of allowing his te- 
nant to vote. Laundy's name alfo appears on thp 
court-books the year before his houfe was built, 
which he would leave to the other fide to explain. 

John 
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John Box at that time lived in the Chequer^ 
which is allowed to be a hundred-houfe ; but in 
■the lubfequent rate of 1734, it appears he was 
rated for Jobbington's Caftle. Indeed about 
this time it appears to have been much the 
praftice for the voters to be rated for old 
borough -houfes in which they did not live ;'and 
though the legality of this praftice cannot be 
fuftained, it (hews the underftanding of fnan- 
kind in general, as they never went to be rated 
for houfes newly built. It appears alfo in evi* 
dence, that perfons were fummoned to the bo- 
rough-courts, not becaufe they lived in old 
borough-houfes, but becaufe they were rated 
for them, the headborough being guided by the* 
rate. Chatfield lived at the King's Arms, which 
is clearly a hundred - houfe ; but he was rated 
for another within the borough ; and Parker re- 
fidcd at Gatewick, which is out of the borough. 
Two votes are alfo moft juftly queried ; that for 
Kemp's houfe, formerly Pike's, and John Dennet. 
As to the firft, Thompfon faid that he lived in 
that houfe from 1747 to 1750; and that his 
vote was not folicited although the borough was 
canvafled : and as to the fecond, Kelfy cxprefsly 
faid, that Mr. Leaves built it on burgage-ground, 
in order to make a vote which he could not 
effeft, and therefore fold the property. Having 
thus difcuffed the poll of 1 734, and the cafes of 
A a 2 newly 
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newly erecled or fplit tenements, he obferved, 
that if dtter all, there remained a few inftances 
of that defcription which the appellants had 
urged, they ought not to overturn the an- 
cient ufage of the borough. He would appeal 
to ever}' member of the Committee, whether 
fcven, eight, or nine votes improperly admitted, 
ought to have that elfedV in any borough in the 
kingdom ? Do not inftances of fplit burgees 
occur in every burgage-tenure borough ? Im- 
proper votes often get on a poll ; and if they do 
not afleft the majority, are allowed to ftand 
there by the favour of the returning-officcr : the 
argument is only conclufive when the rejeAion 
of them would have gained the feat. On the 
other hand, one of his witnefles had declared 
that in 1754 and 1761, four or five were re- 
jecled ; which counterbalances the inftances of 
a few improperly admitted to vote. Mr. Bond 
now proceeded to comment on the traditionary 
evidence of ufage, and expofed fome contra- 
diftions in the evidence on that head for the 
appellants. He oppofed the teftimony of the 
fons of Brown and Penfold, the ftewards, to the 
oppofitc account of their declarations given by 
Hope and Shaft. Their fons muft be fuppofed 
to have been their moft confidential friends; but 
they are found betraying their real fentiments of 
ihc right to every one, except thofe whom they 

could 
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could truft. As to the condnft of the former 
gentleman, he obferved, that the only impu- 
tation thrown on him was, that he afted as agent 
to the Faggs. But there was another party in 
the borough ; the Faggs were oppofed by the 
Gorings ; and it is therefore difficult to fuppofe 
that Brown fabricated a plan to which both 
confented. Eleven witneffes (the Committee 
might rejeft two of them if they chofe) had not 
only defcribed the right to be as he had ftated 
it, but had exprefsly neganved the right of a 
houfe built on new burgage-ground where there 
was no old foundation; whereas moft of tHe 
witneffes on the other fide do not fpeak to the 
aftual declarations of andent perfons, but merely 
to their opinions. had avoided hitherto 

faying any thing of the additional evidence, 
which Mr, Douglas had lately brought forward 
with an anxiety which betrayed his opinion that 
till then his cafe was not proved. That evidence 
could only be anfwered by fafts, which it was 
impoflible for the defendants to produce when 
their cafe was clofed ; and therefore he hoped 
that the Committee would, in their juftice, dif- 
card evidence which he had not had an oppor- 
tunity of contradifting. Notwithftanding the 
vafl: mafs of matter before the Committee, and 
the rejedtion of his polls, the ftrong features of 
the cafe remained the fame ; and he might there- 
A a 3 fore 
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fore fay, without being guilty of impropriety, that 
if the cafe were doubtful, in aa honeft mind the 
decifion of a former Committee in his favour 
ought to turn the fcale, 

Mr. Do 17 G L AS , in reply, 

faid, That the queftion was certainly difficult as 
well as important, in as much as it embraced a 
great variety of topics not neceflarily connedcd 
with one another ; but at the fame time the two 
propofitions refpediivel} contended for were 
fimple; and every man mud underiland thena- 
ture of the arguments and proofs by which ibcy 
are to be fupported. No pofitive law had been 
produced on the fubjeft, and therefore the 
Committee were to decide which of the two 
ftatements was proved ; or if neither of them 
was fo, to define the real right of election : an 
obfervation which he made more for the fake of 
confidering the fubjed accurately, than from any 
idea that a third right was eflabliflied by the evi- 
dence. His ftatement had this advantage, that 
it concurred with the common law right of elec- 
tion; to which theirs was moft repugnant. The 
hiftory of the ufage of the borough might be 
divided into three periods; the firft of which 
commenced with the earlieft tradition, and 
ended in 1712, when the lafl; accounts of the 
right are to be found on the Journals : the fecond 

extends 
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xtends to and includes the year 1734 : and the 
third reaches from thence to the prefent time. 
Under the firft he (hould confider the arguments 
drawn from the comefts in 1701, 10, and 12, 
the returns for Brambcr, the joint returns, and 
Doomfday : under the I'econd the poll of 1 734, 
compared with the fubfequent rate of that year : 
and under the tliird the practice of the couit- 
leet, the ads of the occupiers of newly built 
houfes, and, above all, the parole evidence of re- 
putation on both (ides. It is fingular that thjc 
words ancient borough-houfe^ or ancient founda^ 
Jtons never once occur in the evidence given to 
the Committees of Privilege, or in the agree- 
ments of the parties ; yet the numbers were fre- 
quently fo nearly balanced, and the exertions of 
the parties were fo great when five guineas were 
given for a jack in 1 701 , that the objedlion that 
a houfe was new muft have been ftarted, if an 
idea had ^ been entertained of its validity. In 
1 70 1, however, Wolgar is faid to live " in 
part of a houfe," not part of an ancient houfe, 
and Longmorc hires a Httle houfe" (not a 
little ancient houfe) and gets upon the rate;^ 
but in Bramber the cafe is very different. In 
170^ " the right of eledion was agreed to be in 
the peffons inhabiting in ancient houfes^ or in 
houfes built on ancient foundations^ paying fcot 
and lot." The evidence alfo goes to afcertain 
whether or not the houfes were of that defcrip- 
A a 4 tion. 
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rion. Three voters are brought forward by the 
petitioners " who inhabited in oncieHi houfes " 
and it is objeded to four others, that they did 
not live in ancient houfcs(tf^,'* In 1715 the 
agreement is the fame, and the evidence turus 
on the fame points : it is objeded to Thomas 
Bawcomb, that he was an inhabitant of Steyn- 
ing, " and voted for the new end of an ancint 
houfe, where a widow lives/* On the other fide, 
a witnefs (aid, that he knew that the houfe where 
Bawcomb lives was within the borough of 
Brambcr (which according to the defendants 
would have been fufficient) ; but he adds, ani i 
burgage-houfe. Wheeler fays, that Churcber's 
houfe is a new built houfe upon an old foundA- 
tion (b). The perfons of the drama are the fame 
here as in the contefts for Steyning; he thought 
it therefore felf-evident, if nothing speared on 
the fubjeet but the Journals of the Houfe of 
Commons, that the difference of thefe expref- 
fions marked a difference of right in thefe vso 
boroughs. It was the direct intereft of the Faggs, 
the Gorings, and the \^''allifes to clofe the bo- 
rough if poluble, and to urge, as the prcfent de- 
fendants had, the limited number of majurd re- 
corded in Doomfday ; and the intent of producing 
lb many returns was not, as had been imagined, to 

, .2; 14 Jouni, p. iS:- {1) iS Jouni, p. 155, 
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coUeft the right from the defcriptions of it found 
in them, for he knew that they were in general 
too inaccurate to be relied on, but to (hew that 
fome one perfon of the families juft mentioned, 
had always reprefented the borough. They had 
therefore by their conduft declared the borough 
to be open, and their declarations were in law 
thofe of Sir John Hony wood, who claimed under 
them. As to that record of high antiquity,' 
Doomfday-book, he did not fee that any con- 
clufive argument could be drawn from it ; and 
what little it furnifhed was unfavourable to the 
defendants for it ftates that there was a caru- 
cate and a half of land in the borough, which, 
according to Spelman, is 1 50 acres, whereas all 
his clients meant to force within its boundary 
at mod amounted to ten. The defcrlption was 
probably of a larger diftrid, and comprehended 
Bramber; but whether Bramber and Steyning 
were two fingle boroughs like Banbury, and re- 
turned each one member, or whether they made 
but one borough, and returned two jointly, no 
accurate conclufion could be drawn from either 
fuppofition ; for it happens in many places, as 
in Briftol and Okehampton, that there are two 
claffes of voters, freeholders and burgeffes or free- 
men; and in Peterborough there are two dif- 
cricls which have different rights : the returning 
officer of Stej'ning and Bramber would therefore 

have 
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have laboured under no greater difEculty than 
is irapoled on the returning officers of thcfe 
places; and it was begging the queftion to fay 
that the right of voting in Bnimbcr muil extend 
to Steyning, as it might juft as well be argued 
that the right of Steyning muft govern Brambcr^ 
fince both were eftabliftied by agreements. But 
if the borough at the time of the conquefl was not 
nccefTarily confined to ii8 houfes, he was not 
forced' to account for their diminution to 60 in 
i6o9. It is fair to argue that dieir number was 
not greater, from the rate of that year; for by the 
43d of Elizabeth, tlie rate mufl be laid upon all 
houfes and lands, and if a fmaller fum only be 
required, the dcduftion muft be made proper- 
tionably from the pofTefTions of each occupier. 
This argument was alfo ftrengthened by the pre- 
fumption that all the voting houfes in the bo- 
rough would have been rated, as it is known 
that in the reign of James the Firft, a feat in 
parliament was an object of ambition : and Glan- 
ville's Reports (hew that contctted elections were 
then as frequent as now. If therefore he had 
proved that the right at the commencement of 
this century was as he had ftated it, nothing 
fmce could alter it but an aft of the legiflature; 
and the only mode in which the gentlemen on 
the other fide could avoid this conclufion in his 
favour, was by contending that the proof was 

not 
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not fo complete but that the fubfeqiient ufa^e of 
the borough might explain it differently. On this 
head he obferved, that as the Journals had been 
the main objeft of his attention during the firft 
period of the hiftory of the borough, fo the poll 
of the year 1734 (at which time Mr. Brown 
commenced his ftewardfhip) might be deno- 
minated the center of the fecond. He n^uft 
not forget to ftate that this was the only [yoW 
in evidence, except thofe of the late con- 
tefts. But though this had been unqueftion- 
ably proved by the decifipns of the Commit- 
tee, he (hould examine fome of the obfervations 
made by Mr. Bond to attack its credibility. 
That learned gentleman had alluded to the re- 
cent date of its finding; but it was found where 
it ought to be, with the reprefentatives of the re- 
turning officer. It is probable that it was taken 
with care, as the briber^ aft palled a very few 
years before fa), which impofed an oath on re- 
turning officers to return fuch perfons as fhould 
to the bcfl of their judgment appear to have a 
majority of legal votes. As to the jocular ftory of 
the painter, he obfcr\'ed that it had not any 
weight when applied to legal tranfaftions ; for a 
will begins by faying, " This is the lafl: will and 
teflament" of the perfon making it : the firft 
words of an indenture are " This indenture 
an ad of Parliament recites itfelf to be fo. He 
(a) 2 Geo. 2. Ch. 24. 

fliould 
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fliQuld make it appear by this poll, that the in- 
habitants of feveral new houfes and of fplit tene- 
ments liad been allowed to vote ; the Committee 
were therefore called upon to prcfume that the 
returning officer adled contryy to his duty and 
his oath, owing to fome urgent intereft : an idea 
which mud be entirely difpcUed, when it (hall 
appear that feveral of thofe very perfons voted 
j^ainft the party he had efpoufed. This was 
the cafe with refped to Philip Longford and 
the two Pctos, whofe votes are not queried, 
though given for the Marquis of Carnaervon, 
and therefore againft Lord Vane, whofe feat was 
in danger. On the other hand, Thomas Pike's 
vote is queried, though given for Young's 
party. Having thus cleared the poll of all 
obloquy, he proceeded to compare it with the 
rate of 1734, made nine months afterwards. 
From this it had been ftated,(^3) that in the town of 
Steyning 1 17 houfes were rated ; from thefe dc- 
du6l five inhabited by women, and feven in the 
manor of Charlton, and there will remain 105. 
On the poll there are 1 05 j but according to die 
defendants there are only 101 voting -houfes: 
from thefe deduct five inhabited by women, and 
ninety-fix will remain ; which leaves nine votes 
upon the poll, which could not pofiibly have any 
right to Hand there. He would afk any gentle- 

{a) Sec page 269. 

man 
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man acquainted with burgage-tenure, whether 
this diminution and increafe of members could 
poffibly have taken place, if from the com- 
mencement of the right there had been 101 
voting-houfes ? They fay a few votes for fplit 
houfes might have crept upon the poll, by the 
negligence or favour of the returning officer; 
but would not thefe, as well as new built houfes, 
have been narrowly watched in 170 1, when there 
was only a majority of three? and is it not pro- 
bable that all the old foundations would haV^e been 
fearched out ? But a greater increafe cannot be 
juftly expefted, becaufe the property within the 
borough was poflcffed by great men, againft 
wlK>m the fmaller proprietors would have in 
vain attempted to unite, and the little trade 
of the borough afforded no encouragement to 
ereft new houfes. Having difcuffed this fub- 
je<ft, he proceeded to the new built houfes 
and fplit tenements ; on which head he obferved 
that the identity of the houfes, and the inhabit- 
ants of them, had been proved by a vaft-varicty 
of parole and written evidence, which was fcat- 
tercd all through the minutes. It was faid, tha,- 
the ufe made of the htter had impofed a hard- 
fliip on the defendants j but what hardfliip was 
there in recurring on a fecond trial to die public 
records of the kingdom ? The returns were as 
open to the one fide as to the other ; and the 
obfervation was in a great degree applicable to 

the 
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the minutes of the court-leet and the rentals, 
they had had the infpedion of them for a long 
lime, and might, if they chofe, have taken 
copies. It could be no ofcjcAion to tht latter 
that they were interlined and blotted ; for if the 
alterations were made in order to correft enors, 
or to ftatc a fucceffion of fa^ts, the papers were 
more authentic ; and if done fraudulently, the 
blame was to be imputed to Mr. Penfold, from 
whofc hands they were received! The deeds and 
parole teftimony on this head, he thought, proved 
the point he contended for in a more fatisfaftory 
manner than could be expefted, confidering that 
moft of thofe houfes belonged to Sir John Hony- 
wood ; and the returns, and minutes of the 
court-leet, liad alfo been confulted with fuc- 
cefs ; for the former had exhibited in the 
body of them the names of many of the inha- 
bitants of thofe houfes, which it cannot be fup- 
pofed the conftable would have placed in that 
confpicuous lituation, if he had thought they had 
no right to vote, and the latter proved that thofe 
pcrfons, contrary to the aflertion of the other 
fide, had attended the borough court-leet. There 
was an abfurdit}' in the argument drawn from 
the pradtice of that court, which nothing could 
do aw2W ; for, allowing it to have been proved 
(although there is no evidence of fuch an ufage 
before the time of Brown) it is completely il- 
legal; 
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legal; bec^ufe by law every male refiant of the agfe 
of twelve, -excepting priefts (even a fervant) is 
bound to attend ; and the fteward may take 
a ftranger pafling through the town, for the 
purpofe of forming a jury (a). Again, a 
nuifance is an offence indictable at that court ^ 
but if one exifted in any of the ftreets or 
lanes which connedled thefe detached houfes, 
according to their argument, it would not 
have been within the jurifdidion of the court ; 
but there are prefentments of the roads being 
out of repair. Jurifdidions are undoubtedly 
often interfered ; but an inftance like this 
never before occurred, of loi iflands dropt 
in^o the fea of hundred ; nor would the faft, if 
it were taken to exift, decide the right of voting, 
which was unconneded with it. Having gone 
through the two firft periods of .the liiftory of 
the borough, he came to the evidence of repu- 
tation, as properly falling under the third. On 
thisfubjed, he obferved, that the right of elec- 
tion, fet up by the defendants, was in reality 
cont^ned in that which the appellants wifhed to 
eftablifii, and it therefore became natural in a 
borough like this, where there were but few 
houf(^, and from the fmall ihcreafe of popula- 
tion, fcarccly any newly built, and where of 
courfc the right muft have been chiefly exercifed 



(a) 2 Inftit.— Com. Dig. tit. Lcct. 

by 
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by the inhabitants of old houfcs, to fuppofe that 
in law the right was confined to thofeold hoiifes- 
Accordingly Brown and Penfold are found giv- 
ing illegal direftions, that none fliould be fum- 
moned to the borough-court but perfons of that 
defcnption. This muft be fuppofed to have 
been done with an interefted view ; yet at times 
they are found betraying that their fecret opi- 
nion (which muft have been derived from the 
hiftory of the place, and the fafts within their 
knowledge) differed from their public declara- 
tions. Having commented on the teflimony of 
the different witnclfes, he faid it would affeft the 
declarations of moft of thofe on the other fide, 
that they infifted that they never heard of the right 
fet up by the appellants ; for as he had proved 
in the firft pare of his fpeech, that that right 
was in trutli recorded in the Journals, at the 
commencement of this centur}% it followed that 
they were either too uninformed to be relied on, 
Qr too corrupt to tell the truth. Moft of them 
alfo are either tenants to Sir John Honywood, 
or are at this time owners of old borough-houfes, 
or have lately fold them ; in all which cafes they 
are interefted to fecure the right which they 
imagine to belong to them. Upon the whole, 
he begged the Committee to confider how, on 
the one hand, his evidence had confirmed, if it 
wanted confirmation, the language of the Jour- 
nals 
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rials of the Houfe of Commons, had proved the 
gradual increafe of numbers, and detedled the 
fchemes of Brown and Penfold : how, on the 
other hand, the prefentments of new houfes and 
the admiiTion of their inhabitants to vote at 
eleftions ^inft the intereft of the returning- 
officers, liad contradifted the pretended number 
of 101 voting-hoLifes, and had forced the counfel 
for the defendants to abandon the pradice of 
the court-Ieet : a ground on which they formerly 
fo much relied. 

On Wednefday the 4th of April, the Com- 
mittee informed the Houfe, by their Chairman, 
that they had required the counfel for the 
feveral parties to deliver to the clerk of the 
Committee, ftaremcnts in writing of the right 
of eledtiori for which they refpedlively con- 
tended. 

That in confequence thereof, the counfel for 
the petitioners (appellants) James Martin Lloyd, 
Efq. William Cooper, John Butcher, Thomas 
Sone, Siderick Elgar, Richard Jenner, Charles 
Groomc, Thomas Newman, Richard Kemp, 
Edmund Streeter, William Sharpe, Thomas 
Young, and John Bachelor the younger, de- 
livered in a ftatemcnt as follows : 

" That the right of eledlion of members to 
^< ferve in parliament for the boiough of Steyn- 
B b ing. 
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•« ing, in the county of Suflez» is in the con- 

(lable and houieholders, inhabitants within 
*• the faid borough, paying fcot and not rccciv* 
" ingahns.** 

That the counfel for the electors petitioners 
delivered in a ftatement as follows : 

" The counfel for the petitioners, Richard 
^* Longhurft, William Town, Thomas Stam- 

mer, Thomas Cox, John Morris, and Jofeph 
^* Curtis junior, to defend the right of ele&iop 

for the borough of Steyning, in the county 

of Suflex, as reported to the houfe by the 
^* Selcft Committee, on the 7th day of March 

17911 ftate the right of eleftion of members 
^* to ferve in parliament for the faid borough to 
** be in the inhabitants of ancient houfes, and 
" of houfes built on the fcites of ancient houfes 

within the faid borough of Steyning, being 

houfeholders, paying fcot and Jot, and not 
" receiving alms." 

That the Committee had determined, That 
the right of eleftion, as fet forth in the faid laft 
mentioned ftatement, is not the right of elcftion 
for the borough of Steyning, in the county of 
Suflex. 

That no perfons have a right to vote at an 
eUElion of members to ferve in parliament for the 
korough of Steyningj in refpeB of any houfes 
within the borough of Bramber^ the tithing of 

Bid- 
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dlittgton^ or the manors of Charlton or Ktng^s Barns : 
And, 

That the right of eleStion of members to ferve 
in parliament for the borough of Steyning, in the 
county of Sujfex^ is in the conftable and houfe^ 
holders^ inhabitants within the faid borough^ fay- 
ing fcot and lot. 

And the faid determinations were ordered to 
be entered in the Journals of the Houfe. 



♦4k* The paffage from Doomfday-book, alluded 
to in this Cafe, is as follows: Under the 
title Sudfexe^ Terra JEccW Fifcannen^ in 
Ghejlelinges Hd^ 

In Burgo fucr* cxv 1 1 1. mafurx* et reddeb. 1 1 1 1« lib. 
eC 1 1. Sol. modo funt. cxxvi 1 1. mafurae. et reddt. c. folid. 
et c. dea et hnt. i car. et dim. Ad curiam opabant fie. 
Villani T. R. E. T. R. E. valeb* qt. xx. et. vi. lib.ct 
poft. L. lib. M : C. lib. et tam*cil ad firma' p. cxzi i. lib, 
ii« fol mill/ 
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The Committee was appointed on the 26th day of 
March 1792, and confifted of the following Mem- 
bers : 

Matthew Montague, Efq. Cbairmaftj 
Robert Williams, Efq, 
Robert Peele, Efq* 
John Dent, Efq, 
John Pitt, Efq. 
. Thomas Willian^s, Efq. 
Sir William Heatbcote, Bart^ 
Hon. John Hope, 
William Milles, Efq. 
William Drake, Jun. Efq* 
Hon. William Elliot, 
Charles Callis Weftem, Efq. 
Charles Ralnsford, Efq. 
Sir James Murray, Bart. 
William MacDovvall, Eiq. 

PetttioneTy 

John Rutherford, of Edgerfton, Efq.^ 

Counsel^ 
Mr. Partridge, Mr. Tait, Mr. Dunda*- 

Sitting MembcTy 
Sir George Douglas, Bart* 

Counsel, 
Mr. Douglas, Mr. Luders* 



THfi 



Case 

Of the County of 

Roxburgh. 

Ti >TR. Partridge opened the cafe on the part 
of the petitioner, ftating, That the elec- 
tion for this county was held at Jedburgh, on 
the 24th of July 1 790, when Sir Gilbert Elliott 
being prasfes, declared Sir George Bbuglas to 
be duly eleited by a majority of thirty to twenty* 
five. Mr. Rutherford, the petitioner, infiftcd, 
that the greater number of legal votes was for 
him, the freeholders having refufed to allow 
the votes of fix gentlemen which had been given 
under proteft in his favour. Four of thefe, viz. 
Colonel Pringle, Mr. Mark Pringlc, Mr. Dallas, 
and Mr. Davidfon, were ftruck off the roll by 
the freeholders, at the cleftion-meeting; and 
the other two, viz. Mr. Sibbald and Mr. 
Dickfon, having claimed to be inroUed, their 
claims were rejcfted by the freeholders. All 
B b 4 thefc 
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thcfc gentlemen have lincc been put upon the 
roll by decrees of the court of feffion, upon 
feveral appeals from thofe afts of the coun of 
freeholders. 

Colonel Pringle's Vote. 

Col. Pringle had been put upon the roll in 
the year 1781, and continued on it without 
any pretence of an alteration of the circumftanccs 
of his title. At the eleftion'-mecting, Mr. Elliott 
of Wells, a freeholder in the intereft of Sir George 
Douglas, tendered to him the oath of truft and 
poirefljon, as he was intitled to do by the flat. 
7G. II. ch. 16. Col. Pringle declared himfelf 
ready to take the oath ; upon which Mr. Elliott 
required him, previous to taking it, to an- 
f.vcr certain interrogatories which he had pre- 
p.ireJ. f-^r the purpofe of expifcating the true 
r.j.:v:re of qjalincation. Colonel Pringle, 
conjc:vir»g that the freeholders had no right to 
c.i!! iipor. Ivi'ti 10 anU er any interrogatories, re- 
to do fo : whereupon he was ilruck off the 
r 1 on t!:c motion of Mr. Elliott. Having ap- 
re.:U\: to :o.e cov.rc of feir.v^n, he was replaced in 
{;:> for:: .: uiuation on the ir!K by the decree of 
lO.at cot:::, Al/ivh was afteiv.arvJs confirmed by 

Mr. r • .::i.:^can.i Mr. T^!: Ini^Aed, That by 

the 
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the flat. i6G. II. c. II. Col. Pringle was in- 
titled to continue upon the roll, after having 
been upon it for four months, unlefs in cafe of 
refufal to take the oath of truft and poffeffion, 
or an alteration of the circumftances of his title ; 
and that, being on the roll, he was entitled to 
vote, if no perfonal difqualification attached on 
him, fuch as arifes from attending noiljuring- 
mceiing-houfes, or being a revenue officer, 
&c. An alteration of circumftances was not 
pretended to exift in this cafe, and Colonel 
Pringle was ready to take the oath, had not Mr. 
Elliott, who tendered it to him, withdrawn his 
requifition, by infifting upon a previous an- 
fwer to the interrogatories. But the condudt of 
the freeholders having been found by decree of 
the court of fellion, and afterwards by the Houfc 
of Lords, to be illegal, and Colonel Pringle being 
thereby replaced upon the roll, the Committee 
ought to confidcr themfelves bound by the deter- 
mination of the fupreme court upon the fubjeft. 
Former Committees, in the cafes of Airfliire, 
Stirling, Elgin, Kircudbright, Orkne>% &c. 
refufcd to inveftigate the title of perfons who 
had continued on the roll unimpeached for four 
months; and therefore this Committee ought 
not to give fuch a decifion as vvould fliake that 
rule, and introduce uncertainty into this branch 
of the kw. 

Mr. Douglas, for the fitting member, argued. 

That 
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That the freeholders were intitled to put fuch 
interrogatories as would difcover the real nature 
of the voters title, and to ftrike off Col. Pringle, 
or at lead to difallow his vote for havina refufed 
to anfwer them. A right to vote is ^quired by 
having the fuperiority of a fufficient eftate ; but 
repeated afts of the legiflaturc have declared^ 
that if fuch eftate is held in confidence, it can 
give no right. The mode pointed out by aft 
of parliament for difcovering this concealed dc- 
feft of title, is to adminifter the truft-oath ; but 
fince the cafe of Sir John M*Pherfon, it is fettled 
that the freeholders may refort to other means of 
attaining the fame end. In that cafe, interrogato- 
ries exa'ftly fimilar to the prefent, were put and 
allowed. Indeed it would be abfurd that any pcrfon 
fhould exercife a right founded on a title which he 
knows to be void, through a defeft in the court 
of juftice in the means of coming at the truth. 
In Scotland, the court of felEon always allows the 
parties to be examined as to any concealed fafts; 
and in England, if an aftion is brought on a 
title apparently good, a court of equity interferes 
to difcover any fecret avoidance. But the title 
in queftion being void if held in confidence, 
and the vote bad, the freeholders had, and this 
committee has of courfc, the power to inveftigate 
that fa£t by every method lawful in other cafes, 
unlefs rcftrained by a pofitive aft of parliaments 

The 
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The court of Freeholders, in judging of the 
claim of Colonel Pringlc, may be confidered as 
afting in two capacities, though by the fame 
decifion : Firft, as judges of his right to be 
upon the roll ; and, fecondly, as judges of his 
right to vote. That thefe are diftinft capacities 
appears from this, that the appeal from their 
determination is in the one cafe to the court of 
leflion, and in the other, to the committee of 
the Houfe of Commons; and the court of feflion 
can no more judge of the goodnefs of the vote 
than this Committee can replace him on the roll. 
Whether, after four months continuance on the 
roll, a freeholder may be ftruck off for a defe<ft 
in his original fitUj is a queftion upon which 
the court of feflion has fo often changed its opi- 
nion, that the law cannot be faid to be fettled 
either way : for although the latefl decifion is 
againft fuch a doftrine, and that in the cafe of 
ihis very vote, yet a month before, the law was 
fuppofed to be otherwife. But there is no law 
or ftatute which difables the court of free- 
holders from enquiring into the validity and 
nature of a vote before they admit it ; for though 
they cannot ftrike a nominal and fiftitious voter 
off the roll, yet they may rcfufe his vote^ as well 
as thofe of revenue-officers, &c. who, though 
on the roll, cannot vote : And more efpccially a 
Committee of the Houfe of Commons cannot 

be 
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be fuppofed to be tied down by thi$ prefcriptive 
title alter four months enrollment ; for as confi- 
dential votes are allowed to be void, and Com* 
mittees are not reflxained by any law either as 
to the manner or time of their enquiry, ^^ley may 
have recourfe to the ordinary forms of proceed* 
ing to in veft igate the nature of the vote* He then 
offered evidence to prove that the title upon which 
Colonel Pringle voted was confidential and coUu- 
five : That Mr. Pringle of Clifton, out of whofe 
cftate it was carved, was proprietor under a ftrid 
entail with irritant and refolutive claufes; fothat 
any heir of entail might caufe a forfeiture of the 
eftate from boih the grantor and grantee, unlefs 
Colonel Pringle prevented it by refigning his 
eftate. This, and the eftate's being only for life, 
explained the nature of the tranfaftion to have 
been, that Colonel Pringle (hould hold under 
confidence to denude upon requeft. But then 
his lituation is exadly the fame as if he had given 
a back- bond, which is an exprefs difqualification, 
and mentioned as fuch in the oath of truft and 
pofi'effion. 

Mr. Tait objeAed to the admiflion of fuch 
evidence. It never was doubted in Scotlajid till 
ktely, that four months continuance on the roll 
gave a conclufive title : the contrary dodtrine 
held for a fliort time by the court of feiEon, 
againrt the opinion of the whole bar, has fince 
been abandoned ^ and the law is now placed on 

its 
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its folid foundation by the decifion in the cafe 
of this very voter. It has always been held by 
Committees, that the right to vote was not in 
confequence of the eftate poffefled, but of being 
or having a right to be upon the roll ; therefore 
the two rights are co-extenfive and convertible, 
except where the exercife of the right to vote is 
prevented by any perfonal dilqualification : and 
of this opinion was the Committee ; for. 

The Court being cleared, and a motion 
being made, and the queftion put, ** That the 
counfel for the fitting member be admitted to 
produce evidence as to the title-deeds of Col. 
Pringle, notwithftanding his having been 
upwards of four months upon the roll,"— i/ 
pqffed in the negative. 

The Committe then determined, " 7bat CoL 
Pringle ought to have been admitted to vote at the 
iaft eleRion for the county of Roxburgh. 

The counfel for the petitioner then pro* 
ceeded to add to the roll the votes of Mr. Mark 
PringUj Mr. Davifon, and Mr. Dallas^ who 
were in the fame fitnation as the former voter, 
except that the appeals againft the feveral 
decrees by which they were replaced upon 
the roll were not determined, the appellants 
feeming to have waived them fince the determi- 
nation of the other caufe. Mr. Dallas indeed 
had anfwered all the interrogatories put to him 
in a mod iatis^ory manner ; yet his name was 
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ftruck off the roll, which Mr. Partridge infilled, 
(hewed how little fcrupulous the friends of the fit- 
ting member were in the ufe they made of their 
majority, in deciding queftions in his favour. 
Mr. Douglas admitted that thcfe were not to be 
diftinguiflied from the former cafe. The Com* 
mittee accordingly decided, that thefe voters 
ought to have been admitted to voteat theeledioo. 
The counfel for the petitioner then .proceeded 
to the votes of Mr. Slbbald and Mr. Dickfon^ 
who, claiming to be inroUed, had been rejedcd 
by the freeholders, but fince placed on the roll 
by decree of the court of feffiod. Mr. Douglas 
admitted, that fmce that decree he could not dif- 
pute their titles. Thefe fix being added to the 
votes in favor of Mr. Rutherford, left him with 
a majority of thirty-one to thirty ; and Mr. Par- 
tridge contended that he was duly eledted. 

Mr. Douglas then claimed to add to the poll 
of the fitting member, 

The Vote of Mr. Anftruther Paterfon. 

This gentleman was in the intereft of Sir 
George Douglas, and having voted for him 
under proteft, his vote, if good, made the num- 
bers equal, and the cafting-vote of the prajfcs 
given for Sir Geo. Douglas, carried the elcdion 
iii his favour. Mr. Paterfon's title to vote was 
confirmed by many years continuance on the 
roll. At the eleftion-mecting, Mr. Ruther- 
ford 
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ford required him to take the truft-oath. He 
faid he was ready to do fo ; but Mr. Elliott of 
Wells prevented him, by requiring him prc- 
vioufly to anfwer interrogatories fimilar to thofe 
he had put to Col. Pringle. The voter refufed 
to do fo, and referred to the reafons given by 
Col. Pringle. Mr. Elliott then moved, that he 
(hould be ftruck off the roll ; which ^as accord- 
ingly done. The voter afterwards voted under 
proteft for Sir George Douglas ; and upon Mr- 
Rutherford's again requiring him to take the oath 
before being admitted to vote under proteft, Sir 
Gilbert Elliott, the prsefes, refufed to adminifter 
jt to him, as being no longer an eleftor. Mr. 
Anftruther Parerfon having appealed to the court 
of felfion, and made Mr. Elliott of Wells Defend- 
ant in that fiiit, Mr. Rutherford applied to the 
court and was admitted a co-defendant, on the 
fuggeftion of collufion between the parties, and 
pleaded, that Mr. Paterfon having, by collufion 
with Mr. Elliott of Wells and the praelcs, evaded 
the taking of the oath, that evafion ftiould be 
confidered as a refufal ; and that he was there- 
fore lawfully ftruck off the roll. In the proof 
in that caufe Mr. Rudicrford took the dcpofi- 
tions of thofe whom he fufpeclcd of being pri- 
vy to the collufion, but who all denied it in 
very ftrong terms. Mr. Douglas read parts of 
their depofitions to difprove any fuch tranfadion. 
The Dean of Faculty, who was counfel for Sir 

Geogrc 
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George Douglas at the eleftion, deponed, that he 
found Mr. Paterfon ready to take the oath, and 
called him out of the room to diffuade him from 
doing fo, becaufe he was always of opinion that 
a perfon in his fituation ought not in confciencc 
to take the oath and he had fo high a per/bnal 
regard for Mr. Paterfon, that he could not allow 
him to take fuch a ftep without ferioufly ad- 
vifing him againft it ; but that Mr. Paterfon re- 
folved at laft to take it. Sir Gilbert Elliott, the 
prxfes, denied coUu (ion, and faid that Mr. Pater- 
fon was always ready to take the oath ; but that, 
from the prejudice againft thefe voters, he was 
unwilling any of his friends fliould incur the re- 
proach of having taken it; that he therefore 
wifhed Mr. Elliott of Wells to propofe the inter- 
rogatories in order to prevent the voter from 
taking the oath, and that Mr. Paterfon was feri- 
oully difpleafed at his friends for ftriking him off 
the roll. Many other witneffes concurred in 
the lame teftimony. Upon this cafe the counfel 
for Sir George Douglas infifted, that he was in- 
titled to the benefit of the vote ; and that what- 
ever blame might be imputed to the praefes, or 
the other friends of the fitting member, Mr. Pa- 
terfon was not to fu ffer by the injuftice they had 
done him : that he was a party to the caufe be- 
fore the Committee, being interefted in having 
that candidate returned for whom he voted: 
That as to him at leaft, the tranfadion was 

cxafti/ 
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SxAftly fimilar to that in the cafe of Colonel 
Pringle ; he was equally ready to take the oath^ 
knd therefore no aft of the freeholders or praefes^ 
iuch as Irefufing to admiiiifter the oath or ftriking 
him off the roll, whatever might be their mo- 
five, could deprive him of the benefit of his 
vote. It was admitted that he did not refufe to 
take the oath \ and it was proved that he was not 
privy to thfe plot by which it was evaded. Bjr 
the ftatute, he is to take the oath Upon its being 
put to him' ; but here it never was put. Again, 
the ftatute empowers and requires the prsefes to 
adminifter the oath ; but where the praefes rd^ 
fufes to perform his duty^ it is impoffible for 
the Voter to take an oath which is not adminif- 
tered to him. 

Mr. Partridge^ in anfwer\ read other parts of 
the proof in the caufe whilft bgfore the court of 
feflioni to qucflicJn Mr. Paterfon's readinefs to 
have taken oath* Mr. Warrender fwore, that 
from the general tenor of the tranfaftion, it was 
the conviftion of almoft every perfon prefent, 
that the interiTogatories were put for the purpofe 
of enabling the voter to efcape taking the oath. 
Mr. Dickfon fwore he Was fitting next Mr. 
Paterfon during the eledlion, and in converfation 
a(ked him if he would take the oath : that he at 
fir ft faid he would ; but afterwards faid he did 
not know whether he would .or not. Mr. 

C c Andcrfon 
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AiKlerfon -depofed, that the day before thtf 
ejedion he met the voter going to it, which 
made him afk why he took the trouble of going ? 
for that all fuch freeholders were to be ftruck off 
the roll y to which he replied, That they might 
ftrike him off the roll, but at Icaft he would have 
a vote for the prsefes and clerk. Mr. Partridge 
contended that thefe fufpicious circumftances 
fully juftified Mr. Rutherford in appealing into 
that teft which the legiflature has furnifhcd for 
the detedlion of fictitious votes : That he had 
called for this teft, and had never waived his 
demand, but, on the contrary, voted againft 
putting the interrogatories to Mr. Paterfon, and 
afterwards infifted on his taking the oath when 
he voted under proteft. This materially varied 
his cale from the cafe of Colonel Pringle; 
for there the f^e perfon who had required 
the oath, retraced and waived his requifition: 
but no one min can waive another's requeft, 
nor can the whole freeholders defeat the effed: of 
one voter's demanding the oath. All Mr, 
Rutherford's friends voted to continue Mr. Pa* 
terfon on the roll, while thofe of his own party 
unanimoufly voted to expunge his name. Thisy 
better than all the depofitions, proves the real 
nature of the trick, and the underftanding of 
all parties, that it was for the advantage of Mr. 
Rutherford that he fliould be put to his oa;h 

and 
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ftnd that the other fide knew it to be neceflary 
that he fliould evade this teft. Mr. Paterfofi 
taving voted for the expulfion of thofe in the 
fame fituatibn with himfelf, before his own ex- 
]puI(ion, and under proteft afterwards, cannot 
complain of that juftice which he was dealing 
out to others. If he did not aftually collude 
l¥ith the praefes, he cannot be fuppofed very 
averfe to the manoeuvre, at leaft fo far as it pre- 
vented him from taking an olth which his friends 
thought fo very exceptionable, and fo dangerous 
in its confequences. There are three defcrip- 
lions of perfons whole votes may be good : ift, 
Thofe allowed to continue on the roll, id* , 
Thofe unlawfully ftruck off. 3d. Thofe whofe 
daims to be dnrolled are improperly rejected. 
All thefc are free holders y and therefore within the 
words of the 7th G. II. c. 16. It certainly was 
the intention of the legiflature that all thefe 
defcriptions of perfons Ihould, equally as the 
firft, be fubjeft to the teft of the truft-oath ; for, 
befides the reafon of the thing, the a6l expreflly 
lays, " every freeholder who lhall claim to vote 
* ** (hall, before he proceeds to vote,'* &c. cauti- 
oufly avoiding to mention, as a neceffary cir- 
cumftance to require the taking of the oath, that 
the claim fliall be allowed. If it were otherwife, 
whenever a fictitious voter claimed to be en- 
Cc 2 rolled. 
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ToGfd, his friends would gain the benefit of E'tf 
vxc by rrccting him upon improper groands, 
aixi the oairh could not be put to him till be 
peaxei igsin. The Gune thing would takephcr 
in regard to thofe who are ftruck oflF the idB 
i.pon improper grounds, with a view to lave them 
f.^m aihisllY refuling to take the oath. ThA 
perfons may thus have their votes allowed ataii 
eleicion, and be afterwards replaced on the roll, 
in order ro aft the fame part a fecond time. 

Mr. T:2i:, on the (kmc fide with Mr. Paf- 
t-i jge, cffered evidence to prove that Mr. Patcr- 
f -^r/^ vore and ride were of that nature, that he 
c"j!J IKK V. irh a fnfe confcience take the tnift* 

To :lr.? Mr Douglas objefted, faying, that 
i'^? evi/.trxe v,ns nm'»lar to that rejefted by the 
C'crr. :r.:::e: in tlu caic of Colonel Pringlc. 

Mr. T:ii: rt^ ':ed, That this evidence was of- 
itrivi J : /» > not to call in queflionhi^ 

ir:e. hii: i-.v\v the improbabilit)^ of his having 
ever iniLi.Jtvl ro take fuch an oath : however, 
ihtr:^ hzir,'^ a dificrence of opinion in the Com- 
r.iiitte, ihe ned Counfel did not think this 
cviJcnce To material as to intift upon it; but 
projecdcvl ro prove the point from the opinions 
of all Mr. l^aterib:i*s friends s and, among others, 
iho tel\!rnony of the Duke of Roxburgh, 
uJiu faid he believed that Mr. Paterfon was 

ftruck 
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ftruck off by his friends, becaufc they wiflied 
to avoid his being in a fituarion where there 
•* was a poffibility of any thing difagreeable 
happening from the violence of party." 
Mr, Douglas, in reply y urged. That as the hav- 
ing a right to be upon the roll, and the having a 
right to vote had been found in Colonel Pringle*s 
jcafe to be co-extenfive rights, fo the being flmck 
off ihe roll and not being allowed to vote, were 
co-extenfive penalties ; and as the Court of 
Scffion had found that Mr. Paterfon did not in- 
cur the one, the Committee were bound to re- 
lieve him from the other. He then offered fe- 
veral circumftances to take off the force of the 
evidence given by Dickfon and Anderfon, con- 
fidering the words which they fwore were ufed 
by the voter, to be the vague anfwers of a maa 
by no means acute, to men not intitlal to be in- 
formed on the fubjeft of their enquiries. He 
l^rgued that the idea of a profecution for perjury 
was abfurd j for all that the voter would have 
fworn to^ was his internal convidlion on the 
iubjedt ; which men may doubt, but never can 
judicially inveftigate. Yet it may well be dou! t- 
ed, whether the prasfes did wrong in refufing to 
tender the oath ; for if he had adminiftered the 
oath, he would have flown in the face of the de- 
cifion of the court in which he prefided, by con- 
C c 3 fidering 
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fidering and treating as a freeholder a perfon 
to whom they had refufed that title. In Sir John 
M*Pherfon's cafe. Lord Thurlow exprefsly faid, 
That a freeholder muft be on the roil before 
the oath c^n be put to him. If therefore the 
inconveniences pointed out do rcfult from this 
doftrine, that may be a very proper confidera- 
tion for the Members of the Committee, when 
fitting in a legiflative capacity ; but cannot in- 
fluence their judgment when they fit as a court 
of juftice to adminifter the exifting laws. 

The Committee having deliberated, deter- 
mined ikat Philip Anftruther Paterfon ought to 
have been admitted to vote at the lafi eleSion for 

the county of Roxburgh [a). 

On Friday the 30th of March, the Chairman 
informed the Houfe, That the Committee had 
determined that Sir George Douglas, Baronet, 

was duly elefted : 

That the petition of John Rutherford, Efq, 
did not appear to be frivolous or vexatious : 
And, 

(it) The Committee paffeda confiderable time in delibe- 
ration ; and it was underHood that their decifion in favour 
of Mr. Patcrfon's vote, was carried by the calling voice of 
the chairman. 
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That the oppofition of the faid Sir George 
Douglas to the faid petition, did not appear to be 
frivolous or vexatious : 

And the faid determinations were ordered to 
be entered in the Journals of the Houfe. 
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In the County of Sussex^ 
On the fcvcral Petitions 

Cpmplaming of an Undue Election and Return 

For the faid Borough* 
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The Committee was appointed on Friday the 
20th of April, and confiftcd of the following Mcm~ 
bers : 

Mathew Montague, Efq. CbairmaHy 
William Dowdefwell, Efq. 
John Balfour, Efq. 
John Pitt, Efq. 

Hon. Geo. Cranfield Berkeley, 

Sir Fred. Leman Rogers, Bart, 

Paul le Mefurier, 

George Sumner, Efq. 

Admiral Leevefon, 

Penn Afhton Curzon, Efq. 

Francis Grcgor, Efq. 

Richard Bampte Johnftone, Efq. 

Charles Anderfon Pelham, Efq. 

Sir Gilbert Elliott, Bart. Nominee of tbt 

Pethionersj 
Gibbs Crawford, Efq. Nominee of tbt 
Sitting Members. 

petitioners, 

1. Samuel Whitbread, Efq. 

2. Certain Eleiflors in his inteiefl. 

Counsel, 
Mr. Partridge, Mr. Nath. Bond, 

Sitting Member, 
James Martin Lloyd, Efq. 

Counsel, 
Mr. Douglas, Mr. Milled. 

COUNSEL FOR THE RETURN INGOfFICER., 

Mr. Garrow. 



( 395 ) , 



THE 



SECOND CASE 



Of the Borough of 
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H E petition of Mr. Whitbread (which. 



JL of the two petitions prefented to the 
^ Houfe, was the moft comprchenfive) fet forth. 
That at the late eleftion of a member to ferve 
in parliament for the borough of Steyning, in 
the county of Suflex, held on the 24th day of 
March, 1791, the petitioner and James Martin 
Lloyd, Efquire, were candidates; and that at 
fuch eleftion the petitioner had a majority of 
legal votes upon the poll, and ought to have 
been returned ; but that James Hope, the con- 
ftable and returning officer for the faid borough, 
being well acquainted with the rights and cuf- 
tonis of the faid borough, grofsly mifbehaved 
himfelf in deviating therefrom, as well in the 
manner of taking the poll at the faid eleftion, as 
in the admiffion of perfons upon the poll : That 
the faid James Hope, being alfo acquainted with 
the late determinations of a fcled committee ap- 




pointed 
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pointed to try and determine the merits of thcr 
petition of Sir John Honywood, Baronet, and 
John Curtis, Efquire, complaining of an undue 
cleftion and return for the borough of Steyning 
aforefaid, which determinations were made the 
7th day of the faid month of March laft, where- 
by it was determined (among other things) that 
the right of eledion of members to ferve in par- 
liament for the faid borough, was in the inha- 
bitants of ancient houfes, and of houfes built 
on the fcitcs of ancient houfes within the faid bo- 
rough, being houfcholders paying fcot and lot, 
and not receiving alms, did, notwithftanding 
fuch his knowledge as aforefaid, as the conftable 
find returning officer for the faid borough, grof§- 
ly mifbehave himfclf in deviating therefrom, and 
in (hewing extreme partiality and improper con- 
duft in favour of the faid James Martin Lloyd, 
by admitting on the poll for the faid James 
Martin Uoyd, the votes of feveral perfons who 
had no right to vote, and who had, to the know-, 
ledge of the faid James Hope, been determined 
by fuch Seledt Committee as aforefaid, not to 
have a right to vote, and rejefting good votes 
ofTered for the petitioner : That thereby, and by 
other improper conduA, a majority of votes was 
unduly received on the poll for the faid James 
Martin Lloyd, and he was by the faid James 
Hope returned as duly elected, to the prejudice 

of 
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c( the petitioner, who ought to have been re- 
turned, and in violation of the fights and privi- 
leges of the electors of tlie faid borough of 
Steyning. 

The petitions being read, and followed by 
the determinations of the Committee of Appeal, 
which were reported to the Houfe, 

Mr. Partridge 

Stated the hiflory of the borough, and the pro-* 
ceedings before the laft Committee ; and ob- 
ferved that the prcfent Committee, after deciding 
the right to the feat, would have to confider alfo. 
Whether the conduft of the returning^fiicer 
h^d not been fuch as to merit puniftiment from 
their hands ? He obferved, that however fortu- 
nate that officer might have been in anticipating 
that the refolution of the Committee in 1791 
would be partly refcinded by the Committee of 
Appeal, in other rfefpefts he was miftaken ; 
namely, when he admitted the inhabitants of 
houfes in the diftrifts of Biddlington and King's 
Barns not ancient houfes, to vote. For when 
the former Committee decided that the right 
was confined to ancient houfes, they of courfe 
excluded thele ; and thtrir determination was fo" 
far confirmed by the fubfequent Committee. 
He thought hi^ adverfaries might efleem them- 
felves fortunate, that though On the firfl trials 

decifion 
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decifion was obtained againft them by a lafgtf 
majority, they haj on a lecond hearing, fucceed-» 
cd by a majority of only — — Mr. Partridge was 
here interrupted by Mr. Douglas, who obfervedi 
that what could not poffibly be proved ought not 
to be ftated ; upon which the Committee faid, he 
need not trouble himfelf on that fubjed, as they 
entertained no doubt upon it {aj. The learned 
Counfel then ftated the numbers on the poll, 
and the claffes of voters he meant to attack, and 
concluded wiih obferving, that probably mucb 
of the time of the Committee would not be re- 
quired, as the negative refolutions of the laft 
Committee had excluded a vaft number of the 
votes given for the fitting member ; and if he 
(hould be required to define the borough ftill 
more accurately, he had many witneflTes to prove 
the perambulations of the borough-jury, who 
regularly fat out from a particular houfe in the 
middle of the borough, went to Edward Young's 
houfe at the corner of Dog-L.ane, and returned 
on the other fide of the HTigh ftreet. As they 
conftantly went from one old houfe to anodier^ 
he meant to contend that nothing but the houfes 
which they vifired, and their gardens, were with-' 
in die borough. 

{a) It was underftood that the decifion of the Com" 
nihtce of Appeal was carried by a majority of one. 

Evidence, 
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Evidence. 

The poll taken on the 24th of March 
being delivered in, the numbers appeared to be 
for James Martin Lloyd, Efq, 94 ; for Samuel 
Whitbread, Efq. 72. Majority for the former 
gentleman 22. William Porden being fworn, 
produced a plan of the town of Steyning. 

The Counfel for the petitioner objefted to 12 
of the votes given for the fitting member; the 
houfes in relpeft of which they were given 
being fituate in the tithing of Biddlington. 

All thefe were fituated to the fouth of the 
Stream rifing in Singwell-ftreet, and to the fouth 
of Dog Lane, and were ultimately admitted and 
decided to be bad. (^) 

Thomas Ledbetter^ who had been headborough 
of the tiihing of Biddlington, Stephen Rickwoodj 
Mr. Charles Browrty and other witneflcs faid, that 
the ftream and the lane were the boundaries be- 
tween the tithing of Biddlington and the bo- 
rough of Steyning, and alfo between the tithing of 
Biddlington and that part of Bramber which is 
in the town of Steyning, Mr. Brown faid, he 
(hould think the houfes on the right hand of 
Dog-Lane, going up to Brewers Pond, in the 

(i) The fij il Twelve mentioned at the end of the Cafe, 

borough 
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borough of Stcyning, and tbofe on the leh, if 
there were any, in the tithing of Biddlingtoo; 
The evidence of Grey arid Peckham, who died 
fince their examinations before the former Com* 
.mittee, was alfo read in this part of the Cafe. 

Jofepb Lee he faid had often been on the jury 
when they perambulated the borough : they went 
from the White Horfe in the High Street to Ed- 
ward Young's, and without croffing the SingwclN 
ftream^ or going up Dog-Lane, returned on their 
fteps, vifited the fartheft borough-houfe in Shecp- 
pen-ftreet, then went by the backs ot the gardens 
belonging to the houfes on the weft fide of the 
High-ftreet and turned dbwn Pound Style into 
the High-ftreet, viewing a foot-road to fee that 
it was not prefentable, proceeded on the left to a 
houfe near Britton's Well (Hubbard's) crofled 
the road to the George, went up to the Quaker's 
Meeting-Houfe, and to two borough^houfes be- 
yond ic, turned back to Church Street and 
Chantry Green, and from thence returned to 
the Wiiice Horfe. The purpofe of the jury 
going this round was, to fee that the pitching of 
the town and the road was in proper repair. 
Tills witnefs being prefled in his crofs-exami- 
naiiorM to fay whether this<:ircuit was the boun- 
dary of the borough, or whether it was merely 
the Unc the jury took in going from one old bo- 
rongli-hoiit'c to another, laid, it was the boun- 
dary 
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dary of the borough; but he thought nothing 
borough or burgcfs-ground (as he called it) but 
€vbai was under the houfes; and had heard that 
there were 10 1 of thefe pieces of borough* 
ground which conftituted the borough. But he 
acknowledged that there was no borough-houfe 
along the foot-path into which the jury turned 
from Shecppen-ftreet. 

Jofepb Lee confirmed the laft witncfs, as to 
Dogbane being the boundary between the old 
borough-houfes and the tithing of Bidlington 5 
and he added, that in his opinion nothing was 
within the borough of Steyning but " the 
ground covered by ancient houfes.'* He had 
however been appointed leathcr-fealer for the 
borough, and had executed his office at Bannif- 
tcr*s, which is without the limits of the borough, 
and in the tithing of Bidlingtoii. 

The houfes of thefe twelve voters, amongft 
which were the Tan-Tard and Jarvis^s^ were alfo 
proved to be in the hundred of Steyning by 
the entries of minutes of the courts-leet of the 
hundred, and lifts of the per fons warned to thofe 
courts produced by Mr. Medwin, fleward of 
that court. 

Edward iJ^j^/faid, That .the Slngwell-ftream 
runs under Pcckham's houfe ; and diat Stringer's 
and Belchamber's are next the water, on the 
BidlingtoB lide. In his crofs-examination, being 
D d aiked 
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afked whether he knew of any gardens, or court* 
yards, or lanes in the borough ? he anfwercd, No; 
even the High-ftreet itfelf was not in the bo* 
rough, nor the huftings ercfted there for taking 
the poll. He confined the borough to the ancient 
houfes. 

Mr. Medwin being called for the petitioners, 
faid. That thefe twelve houfes pay no quit-rent 
to the manor of Steyning : he apprehended that 
fome of them, although locally fituatcd in the 
town of Steyning, were in the tithing of Biddling- 
ton, becaufe the occupiers of them, as he col- 
lefted from the proceedings of the court-lcct 
for the hundred of Steyning, had fen-ed the 
offices of conftable and headborough for that 
rithing. He did not know the limits of the 
borough and manor of Steyning, which he 
thought co-extenfive ; but he had, as ftevvard, 
received quit- rents for many houfes, not reputed 
borough-houfes ; and there are houfes of that 
dcfcription which pay no quit-rent. In forming 
tliis judgment, he was guided by the ancient 
rentals. He had never received rent for any 
hollies to the fouth of Dog-lane, except it were 
for a piece of ground near Brewers-pond, the 
licuation of which he did not precifely recoiled:. 
There is a manor of Biddlington, of which he 
is llcvvard; but none of the twelve houfes in 
iliieilion pay any quit-rent to that, manor. 

Danid 
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Daniel Eajlon gave a fimilar account of the 
\i(age of the borough court -leet to that given 
before the former Committee ; after which, Mr. 
Bond dated. That the counfcl for the petitioners 
• had finiflied that part of the evidence which re- 
lates to the tithing of Biddlington, and fubmitted 
to the Committee, whether the caufe (hould not 
: be feparated into clafles, and that he ftiouH now 
- be heard to obferve upon this part of the cafe." 
To this propofition, 

Mr. Douglas pbjefted, faying. That he 
thought it was the right of every defendant to 
have the whole of the accufers cafe difclofed to 
him before he could be called upon to make 
any part of his defence. His client was alfo 
in poflcffion of the fear, and therefore it was in- 
cumbent on the petitioner to make out a prima 
facie tide to it ; but if all the twelve votes were 
decided to be bad, there would ftill be a majo- 
rity againft him on the poll. In the Oke- 
hampton cafe, a fimilar arrangement to that now 
propofed was adopted ; but the copies of the 
minutes ftate it to have been done with the con- 
fent of thcpanies ; and if Committees have fome- 
times infilled on its adoption, the queftion has 
always been of a general nature, and has ad- 
mitted of, and required a feparatc and diftinft 
difcufifion. Eut deciding that one houfe is 
without the borough, does not decide the fitua- 
D d z tigp 
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tion of another. Every houfe forms a fepamte 
cafe ; and therefore if they are not confidered at 
once> there will be as many anfwers and replies 
as there are clafles of houfcs ; which will create 
both inconvenience and lofs of time He aifo 
thought that the Committee would wifti to form 
fome idea of the whole boundary of the borough 
before they decided that of the tithing of Bid- 
dlington ; and had accordingly given this opinion 
to his clients. 

Mr. Bondj in anfwer to the objeSion, faid. 
That if he had hoped to gain no other advantage 
than an opportunity of addreffing the Committee 
three times inftead of once : he certainly (hould 
not have troubled them with this propofiiion; 
but^ in his opinion, the negative refolutions of 
the lafl: Committee conftituted three different 
caufcs, each of which would require evidence, 
which v/ould be folely applicable to itfelf. He 
obfervcd, that every queftion of boundary rauft 
be extremely difficult j becaufe, in general, the 
mind is perplexed by different views of the fame 
objcdl ; but, whenever it is poflible to feparate 
tliofe views, and thereby to narrow the que(\ion, 
the labour is abridged by a mode which con- 
duces to the juftice of the determination. If 
his friend meant that the right of the defendant 
to hear the whole of his adverfarics cafe was ^ 
lb infurmountable, as implicitly to l«nd tlic 
Committee in a caufe of fuch a nature as the 

prefent 
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prefent one, he begged leave to contradift the 
aflertion; for . the Dorchcftcr Committee came to 
m refolntion in great meafure fimilar to that 
which he now propofed, againft the opinioa 
and the wifli of one of the parties. The laft ar- 
gument urged againft his propofal he thought the 
beft ; and if the Committee had reafon to con- 
dude that he wiflied to clofe his cafe in fuch a 
way as to furprife his adverfaries, they un- 
doubtedly would do right in denying his re- 
queft : but they would recoiled, that the matter 
was memioncd five days ago ; and that the other 
fide had no reafon to fuppofe that the whole 
cafe would laft fo long as this branch of it had 
. lafted. The prefent queftion did not relate to 
the general boundaries of the borough, but to 
its boundary on the fide of Bidlington ; which 
could not be elucidated by any other topics of 
confideraiion. He alkcd, whether, in difcuffing 
this matter, any one obfervation had been in- 
troduced which relates to any other fubjcdt ? To 
fuppofe therefore that the evidence on another 
fubjeft could illuftrate this, required a confufion 
of intelleft, which he did not apprehend any 
one in court to poflefs. In panicular, the 
queftion of occaiionality was of a moft diftindl 
nature : But if the Committee (hould be of 
opinion, that all the queftionsof boundary were 
conne&cd^ fiill vhe requefted them to feparate 
Dd 3 thofe 
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thofe votes which depended on that dicufCon 
from the reft of the cafe, as fuch an arrangement 
would fave time, and conduce to the general 
juftice of the caufe. 

Mr. Douglas^ in reply, faid, That the laft 
words of his learned friend had explained, in 
better language than he could ufc, the objec- 
tion he had to make to his propofition ; for it 
followed from them, that the Committee would 
never wifh to fave time, where the facrifice of it 
was necefTary to attain the ends of juftice. He 
obferved, tliat Mr. Bond had departed from his 
original propofal, which was to decide feparately 
on the Bidlington votes, and had ultimately pro- 
pofed the difcuffion of the general boundary: 
but for this the Committee were not yet pre- 
pared, though when the propofition was regu- 
larly made, he fliould perhaps objed to it. 
Liable as he was to the imputation of a con- 
fufion of ideas, he certainly could not perceive 
that twelve houfes being in Biddlington was a 
fimple propofition, any more than the pleas of 
twelve minors, each of whofe cafes muft reft on 
its own circumflances and proofs. No mathe- 
matical line can be applied to the boundary of 
the borough, or the tithing : Such boundaries 
undulate, their lines are capricious, and it 
might juft as well be propofed to take as a clafe 
the firft twelve voiers on the poll. Though the 
right of the defendant to hear the whole of the 
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plaintifFs cafe had been denied, he infifted that 
it wis poffible, that after all the petitioners cafe 
(houid be proved, the fitting member might 
cfcape being called upon for his defence : he was 
therefore now defined to defend the Biddlington 
votes, although it might be unneceffaty to enter 
on that queftion. It might alfo be part of his 
Cafe to impeach votes given for the petitioners 
as fituate in that very diftrift, which mightvary 
the boundary; but it could hardly be main- 
tained that he was thus compellable to difclofc 
the defence of the fitting member before the 
proper time. On this point he quoted the autho*? 
rity of the Houfe of Lords, that higheft tribunal, 
from which there was no appeal, in the trial of 
Mr. Haftings. He alfo dwelt upon the maxim 
meUorefi caufa a ground on which many 
nonfuits are ruled; and obferved as to the 
notice faid to have been given him, that it was 
not incumbent on his friends to regulate their 
condudl by the opening fpeech of an adverfe 
counfel ; as he (hould not only have then de- 
clared what his intention was, but (hould have 
called on the Committee to fanilion the pro^ 
priety of it. 

The court being cleared, and a motion made, 
* Thai the counfel for the petitioners do pro- 
ceed to obfcrve upon the evidence pruduccd, 
relating to the tithing of Bidlington, previous to 
P d 4 entering 
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entering upon any other port of the cafe/* — Ji 
pafftd in the negative. Whereupon, 

Mr, Partridge delivered in a lift of nineteen 
votes, which he objefted to as being given for 
boufes within the manor of Charlton ; ten of thefe 
werie ultimately admitted to be bad (a). On this 
head Mr. Marfliall, ftcward of the manor of CharL 
ton, being called, faid. That there are houfes in 
the town of Steyning, held of that manor, inter- 
mixed with the others. He produced fomc ' 
minutes of the proceedings of courts baron, and . 
a book intituled, Manor of Charlton (^)/* 
Mr. Martwick and Mrs. Eversfield are Lord 
and Lady of that manor. He did not know the 

(a) The lafl ten mentioned at the end of the cafe. 

{b) When thefe papers were produced, Mr. Douglas 
faid, That Marfhall, as fieward of this manor, acted in a 
diftin^l capacity from that of agent to the fitting member, 
and that he had on that account confultcd him how far he 
was juflifiable and compellaMe by law co produce the 
manor-books in the prefent caufe. He had looked into the 
authorities on the fubje(a, and the reafons on which they 
are founded, and thought he could maintain that as fteward, 
Marfhall was not bound to produce thofe books, except in 
a caufe where the Lord of the manor was a party. But 
as they had been produced before, and the production ot 
them could not injure Mr. Martwick and Mrs, Eversfield, 
and might conduce to the fair i:.veftigation of the prcfcot 
quedion, which his client wifhed to take place, he had adr 
vifed Marfliall to follow the fame couife he had done be-i 
fore, 

boundaries 
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boundaries of the manor, but it is very exten- 
five, as fome tenants, fituate feven or eight miles 
off, do fuit and fervice. There are many parts 
of the manor that are not contiguous to one ano- 
ther. He collected much of his information 
from the game-keeper of the manor. Being de- 
fired to point out what in his appreheniion was 
the boundary between the manor of Charlron 
and the borough of Steynlng, he faid, he thought 
the line beginning at Shippen-ftreet, crofled the 
Chequer orchard, where there was the appear- 
ance of a ditch, and pafled along the road and 
foot-path at the back of the High-ftreet, to 
the Pound-ftile, and thence along a foot- 
path which goes to the Weft mill, leaving 
Britton's croft on the right. This foot-path 
terminates near the comer of Britton's croft in 
Mill-lane, through which the boundary runs to 
the mill, and from thence along a road to Moufe 
or Mill-lane, whence it paffcs through a lane to 
the Horlham road. Proceeding fouth from 
Shippen-ftreet, he faid he believed that all the 
common fields immediately at the back of the 
houfes and gardens in Singwell-ftreet, and for a 
confiderable diftance beyond it, excepting per- 
haps a very few fpots of ground, were in the 
manor of Charlton. There were however houles 
and lands to the eaft of this boundary which arc 
held of the manor. The game-keeper |s Reeve 
of the manor, and coUeds the rents. 

From 
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Jtwt. ZS3S: zD-jn-^iadk & iiitii if ^m c ll wss rod 
iT'Off ^(oc z^z^zJssL'fsiz £Saeamer la ins houooi 
iz Tns TTOTiX^ - if ycs:^ rex ot ;d. 
ir^irr jsritri. mc odisr urrka.^ FroosnDCOi 
aTf.ig, xisair Wilhss; Hdczia, fidrcrsri, ihit 
liixiL Ttrtr £ii zm immar :2it Chccucr Inn, 
JL Sir^Timg^ cnr iii /rmm inrw^ ia Scnrning, 
cklisi lilt iMiCf ^ ^ Cknjaer-l&kis f fav ihe 
radr irm of -zz PirfcTrrrieag: bcsbre the 
tir^ rrvsri zl : *5C, liffii Sarphn Rickwood 
be^ibf isz^ siQie ikaeresE, &C. Rick* 
m aad tTing?-/ » Scardmick, miia ins f ucccgdcd 
bnr Sc^ Tbab uqDs vor alio poeiatfcd. 
Rxkrs liv* ihic lis boiue ns in the nnnor 
cc Ciirli^n, tzrd ifeiT ibc bonitd coun-kct wis 
frcc.e-ily bf^lc liiiTf. Tboc are bowj:^- 
Li -fii c- tSiCZ £3c die C":>«; jrr. It coonf^ 
c: 1 b:-:?, :"u.rLii, birt-rsrd, ind oze acre of 
liz-j- — -sriDer vocei zcn ihis at the elccrica. 
Rc.i a ftrr^: ^ the i:in) ahb vc«cd for a 
b-i iir-g Li; ihc Chec'>:er-yard ; suencd on ihc 
one di^ i-'id denied cr. :he o:her, to be a duiiaa 
teneT.ent. 

\\ iih regard ro 5. j«^'s, formerly the KJjig' 
A^m':^ prelenrrr.erxiS were likewife read, Itating 
it lo be held of the manor, by ieaky, fnic of 
co :n, heriot, relief, and the renr of Ss. In i 789, 
Ed'A ard Young who held the premifes, alienated 
to Tl;':mas Soaoe the mefiuage, together with 
a pan of the land adjoining, whereupon die rem 
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was apportioned, three fliillings to Young, and 
five fliillings to Soane. The old King's Arms 
was pulled down. Soane built a new houfe for 
himfelf ; and four other houfes (occupied by- 
James Glazebrook, Robert Sharpe, John Brooks, 
and Henry Groome) were built on that part of ihe 
King's Arms which was bounded by Brewers-lane, 
Thcfc five votes were admitted to be bad. 

Edward Charrefs vote was objefted to on two 
grounds : that he was not a houfeholder, and that 
his tenement, which was at the end of the 
Flax Barn, formerly Parfon's, was holden of the^ 
manor of Charlton. On the laft head were read 
prefentments in 1759, 1762, and 1779, that 
Thomas Parfon, Elizabeth Parfon, William 
Bennet, and Edward Young, fucceffively held 
of that manor certain premifes with a flax-barn, 
fliop, and fellmonger's yard, by the rent of 8d, &c. 
but Mr. Marfliall faid he thought C-harret*s houfe 
was not apart of thefe premifes, and that the fliop 
mentioned in the prefcntment was at the other 
end of the flax-barn. Much evidence was 
given relative to this fmall tenement which had 
a chimney in it ; but the vote was ultimately 
given up by Mr. Douglas, not on the ground 
that the houfe was without the borough, but 
that the vote was affefted by occafionality. 

George IVelling^s vote was objefted to, becaufe 
part of the George Inn, which he occupied, 

was 
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was in the manor of Charlton : Prefentments 
in 1762 and 1 769 were read to this eflfed ; and, 
on the other hand, rentals charging the tenant 
of the George, late Marchan:*s, with the rent of 
IS. 2d. to the Lord of the borough and manor 
of Steyning. Mr. Marihal iaid. That the houfe 
had the appearance of being built at different 
times ; and he thought the principal door di- 
vided the different parts of the houfe, and that 
the part adjoining to the High-ftreet, and to 
Cuckney*s houfe, was in Charlton. The vote 
was DOt decided upon. 

Thomas Andrew J John Stringer j John Bachelor 
junior, Thomas Hndfon^ Thomas KJnnarJj and 
Alarchant Taylor ^ were objefted to, becaufe the 
houfes in which they live (which adjoin one ano- 
ther, and are almoft oppofite the work-houfe) 
were bulk a few years ago on the ground of 
John Streeter, holden of the manor of Charlton. 
A prefentment to this effeA of the 7 th December 
1772 was read. The homage do not mention 
the rent of Streeter's land j but (late that they 
are dcfirous that the premifes may be enquired 
after, in order that they may be further prefented 
at the next court. Mr. Marflial faid, That no 
further prefentment appeared on the court-book. 
Since he was appointed fteward, he had requeftcd 
the homage to enquire if this property was 
within the manor 3 and they had rcfufed to pre- 

fent 
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fent it as being fo. The votes were admitted 
to be bad. 

The counfel for the petitioners proceeding to 
objedt to the votes of Robert Lamport and Ed^ 
ward Sharpe becaufe their houfes were iituate 
within the manor of King's Bams, it was ad- 
mitted by the counfel for the fitting member. 

That thefe voters voted for and lived in houfes 
locally fituate within the town of Steyning (viz. 
in Church-ftreet and Singwell); which houfes ap- 
pear on the books of the manor of King's Barns 
to be held of that manor." Thefe votes were 
afterwards admitted, and decided to be bad. 

The counfel for the petitioners then objeAed 
to fixteen perfons, " who voted in refpedt of 
houfes not within the borough of Steyning." 
Eight of thefe lived in Mill-lane, viz. Thomas 
Tobitty fFilliam Sharpe y Thomas Andrew 9 John 
Bachelor junior 9 John Stringer^ Thomas Kinnard, 
Marcbant Taylor y and Thomas Hudfon; two in 
the Back-lane, viz. fVilltam fVbolgar fenior 
and junior ; two in the High-ftreet, viz. John 
Bachelor fenior, and fViUiam Parfons junior; 
three in Shippen-ftrect, viz. Charles Groome, 
IVilliam Parfons^ and Richard Penfold ; and one 
in Church-ftrcet, viz. Edward Green {a). To 

{a) The reader will obferve, that fome of thefe votes 
were before ol)jcf^cd to on other grounds. 

impeach 
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impeach the three in Shippcn-ftrect, Stephen 
Rickwood (aid, Thar the houfes were built oa 
the Chequer-orchard; and that the whole of 
that field was reputed to be in the hundred of 
Steyning. He had occupied the Chequer, but 
did not recolletft that any ditch or path ran acrofe 
the orchard, or that there was the appearance of 
one : but John Wilfon, who alfo kept the ion, 
acknowledged that there was an inequality of 
ground which bore fome refemblance to a ditch. 
William Kelfy faid. That in Rickwood's time 
there was no appearance of a ditch in the orch- 
ard ; but that Burnett and Smith, who occupied 
it after him, dug a ditch acrofs it firom north to 
fouih. In this he was confirmed by- Jofeph 
Lee. He never heard the field reputed to be 
in the borough of Steyning, but always in the 
manor of Charlton. Being afked, whether he 
had any rcafon for faying that the whole of 
Turner's Croft, otherwifc the Chequer-orchard, 
was in the manor of Charlton, other than that 
he conceived all the ground up to the borough- 
houfcs to be in that manor ? He anfwered ulti- 
mately, that he had not ; but that thefe who fre- 
quented the fliir, which is kept not on the Che- 
quer-orchard, but the Chequer-lains, paid fhew- 
pcnce 10 the manor of Charlton. Thofe who 
fhcw at the borough-fair, held in the High- 
flrect, pay their pence to the fteward of the 

borough. 
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borough. But he would not allow that the 
High-ftreet was within the borough. 

With refped to Edward Green's houfc, oppo- 
Cte the church, in Church-ftreet, Lee fdid it had 
no connexion with the borough : he had heard 
that 100 houfes only had conncAion with it. 
Rickwood and Eafton faid it was reputed to be 
in the manor of King's Barns, while occupied 
by Harriden, Green's predeceffor. This was 
the fubftance of the parole evidence given on 
this clafs of voters, but the counfel for the peti- 
tioner produced feveral extradls from aflTize-roUs 
and other records, found fince the laft Com- 
mittee fat, as illuftrative of the hiftory and 
bounds of the borough. 

In the earlieft of thejc, viz. the affize-roU of 
7 Edw. I. {a) the abbot of Fifcamp claims 
before John de Reygatc and his aflbciates, 
julVices itinerants in the county of Suflcx, to 
have certain privileges in all his lands, and to 
have a free market twice a week in bur go fuo de 
Stayningy by grant from Henry III. The jury 
prefent on their oath, certain privileges in Fillis 
de Erode et Slaning, &cc. And being fworn upon 

(^) The a(?ize-rolIs were the records of the judicial 
proceedings befoPe the juftices in Eyre itinerants, who 
were appointed to go the circuits at firft once in fevcn 
years. 

new 
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new anicles, to wit, de feudis^ prefcnt, That 
William de Breufe holds the barony of Brembrc 
in capite of the Lord the King ; and that the 
abbot of Fifcamp holds the manor of Stening of 
the Lord the King ; and the bifliop of Cyccftcr 
the manor of Hcmefend in capite of the Lonl 
the King-" 

The parliament-roll of the 4 Ed. IV. was next 
referred to; by which it appears that the King in 
parliament, reciting letters patent in the firft year 
of his reign, gave, granted, and confirmed, to 
the abbefs and convent of Syon, in the county 
of Micldlefex, all their immenfe pofftflions, and, 
amongft others, " Nec non maneria de Stenynges 
Brede et Wormynghurft, cum fuis penin' in 
Com' Suflex, quondam parcell' polTeffionum 
abbie de Fyfcampo alienigen' ; ac omnia 
terras tenementa et poffefliones quecumque, 
** cum fuis pertin' in didtis Com' Glouc* et 
Suflex*, et in civitate London ac alibi infra 
*^ regnum noftrum Angliae, qua? quondam per- 
*^ tinuerunt eidem ablTie de Fyfcampo/' 

The minifter's account in the 32 Hen. VI IL 
foon after the diflblution of monafteries, men- 
tions the lands and poflclfions of the late monaf- 
tery of Syon, amongft which is tjie dominium Jive 
manerium de Steynynge^ with many others. But 
of thefe a particular account is not given, be- 
caufe they are faid to have been annexed to the 

honor 
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iionour of Petworth, by an a6l of parliament 6f 
the preceding year, and what is due k> the King 
it is faid will appear by the account of the auditor 
of that honour. But the ininifter's account of the 
following year enumerates the pofleffidns of the 
honour of Petworth, arid gives an account of the 
rents of the borough of Steyning (a). Mr. 
Topham faid the borough vvas regularly ac- 
counted for in the minifter's accounts, from the 
33 Henry VIIT. to the 4 Eliz. In this year, it 
is faid not to be accounted for, becaufc grafited 
by the crown to Robert Harrii and Robert 
Watfon [b). The particular for the grant to 
thefe perfons (in truft for the Duke of Norfolk) 
was alfo produced (r), and the grant itfelf, pare 
of which will be fo'jnd in the Appendix to the 
cafc(^). 

The evi'-lcncc on this clafs of voters being 
cloPjd, the connfcl for the petitioners ftated,- 

That they had gone through the whole of 
their evidence as to the fcveral claffes of voters 
already delivered in, and propofed that diis part 
of the cafe fliould be fummed up and proceeded 
upon, previous to entering into r.ny other part 
of the caufc to which the counfel for the 
litting member anfweredj " That they had no^ 

{a) See the Appendix to the cafe A. 

(h) Appendix B. (t) Appendix C.- 

(f/) Appendix D. 

E c objedlioh 
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objeflion to this mode of proceeding." Upon 
this, 

Mr. Bond, 

faid, That Mr. Whitbread, his client, com- 
plained of votes being received againft him by 
the returning-officer, contrary to the right of 
eleftion, as it was underftood in the borough 
before the decifion of the appellate committee j 
and alfo that confidently with that determination 
he was entitled to the feat. The Committee 
would obferve, that the refolutions which had 
been read to them embraced two propofitions ; 
the firft of which did not attempt to define what 
conllituted the borough, though it declared 
aflirmatively, that all inhabitants houfeholders 
ivithin it^ ought to vote ; whereas the fecond 
was more explicit, and lopped off certain excref- 
cences, which it declared not to belong to the 
borough, whatever it might be. It had been 
proved that the county of Suflcx was divided 
into diftrlds, the parts of which are fo difperfed, 
and fo intermingled with one another, that they 
leave the face of the countr)' fpotted, in a manner 
fcarcely obfervable elfewhere; and this the fecond 
Committee were fo fenfible of, that they came 
to the negative propofitions, as being too clear 
to admit by a doubt, even before they decided 
the right of the borough itfelf. It is not imma- 
terial 
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terial that thefe diftrifts and divifions are recog- 
nized by the common law ; to which and to 
hiftory we muft refer for their origin and con- 
ftrudtion. From the earlieft times the kingdom 
Was divided into counties, hundreds, and tith- 
ings ; and each of thefe had its peculiar courts^ 
whofe jurifdiftions were commenfurate with the 
diftrifts in which they exifted. Other divifions 
had other courts^ which excrcifcd jurifdiftion 
within their limits ; thus a court-baron was in- 
cident to a manor, and exiftcd the moment the 
manor did ; and a court-leet though not incident 
to a manor, might he created by grant from the 
crown. He therefore thought that where a per- 
ambulation of a diftrift could not be proved, the 
beft way of afccrtaining its boundary, was to afcer- 
tain the liniits of the jurifdiction of the court 
which governed it. It was the policy of the law 
that juilice ftiould be brought home to each 
man's door ; and therefore a court was allotted to 
every diftridi as a fountain from whence that 
juflice was to be derived. That court for the 
borough of Steyning was the borough courc-leet. 
Mr. Bond here recapitulated the evidence which 
Went to prove that Dog-lane and the Singwell- 
flream divided the borough on the fouth from 
Bramber, and the tithing of Biddlington ; and 
in an anfwer to the obfervation that might arife 
from the declaration of his witneffes, that the 
E c 2 borough 
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borough confifted folely of old houfcs, and ihat 
therefore the late juries did not perambulate the 
bounds of the borough, but merely went from 
houfc to houfe , he faid it muft be fuppofed 
that their fearch after old houfes was confined lo 
certain limits, which it was proved they neve: 
tranfgrefl'ed, bccaufe there were many old houlcs 
beyond thefe limits to which diey might have 
gone, if their fearch had not been reftricted to 
thofc within the borough. Of this pofitioa 
King's Barns manor houfe furniflied an example. 
Not content with drawing a general line of dv- 
vifion in a borough where property is fo inrer- 
mixed, he had alfo proved that the twelve houfeg 
on that fide were hoklcn of the manor of King's 
Barns, or that the inhabitants of them were luni- 
moned to the hundred coui i-l^jt^c r.s in!ubir.i:us 
of Biddlington, and haJ fervcJ unlet- s (or 
tithing. On tlie other hand, they wjrencv.T 
fummoned to the borough-court, nor do tl:o/ 
pay quit-rent to the ma;ior of Sttyning; ai:l 
though it had [)ccn laid that the leatlyer-lcjler o( 
the borough executed his olaec at Earii:iRcr's, 
that ufage probably took its rife from conve- 
nience, as ihcre v/^s no other leather-le.^Jcr i^i 
the hundred. Dilh^ifiing this clais of vcccrs, he 
proeeCvled to thole in the manor of Charlton, 
the evidence rcfpeiling which was equally con- 
cluhvc 3gainft them, although it did not ellabliili 

fo 
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lb definitive aline of boundary. After enume- 
rating the prefenrmcnts and evidence which re- 
lated to thefe, and to the two-houfes which had 
been proved to hold of the manor of King's 
Barns, he proceeded to confidcr that clafs of 
voters whom he maintained to be not within the 
borough, although thej* did not fliU under any 
of the former defcriptions. On diis head fomc 
very extraordinary evidence had been found 
fince the rifing of the laft Committee, of which 
his clients had not been able to avail themfclves 
before, becaufe they were told by rhe officer of 
the repofitory in which it was kept, that it did 
not exill there. In the affize-roUs, the Borough, 
Town, and Manor, are fcparately mentioned. It 
was a Angular prefumption therefore to fuppofe 
that the manor and borough are co-exten(ivc, 
which was a propofition that he always had de- 
nied, and always would. The fteward's opi- 
nion that they are co-extenfive can have litdc 
weight, when at the fame time he acknowledges 
that he does not know the limits of cither. From 
the augmentation-ofiiee the Committee have 
alfo received a particular account of tht bo- 
rough, preferved in the records of the augmen- 
tation-court, which was inftituted to account 
to the crown for the pofleflions of the diffolved 
monaileries. The borough of Steyning was at 
that time annexed to the honour of Pctworth ; and 
E e 3 the 
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the minlfter's account ftaies the borough to con-a 
tain only five or fix pieces of land, and two ways, 
and to yield upwards of ninety rents for the bur-, 
gage poflcffions. One perfon is however faid to 
hold divers burgages , all which taken together tal- 
lied fo exadly with the traditionary evidence of the 
right of eledion, as in his opinion to fumifh a 
demonftration of the truth of it. But his learned 
friends on the other fide feemed to exult, when 
they read in a fubfequent grant of the borough 
from the crown, the words bo/cos, prat a y and 
other fimilar expreflions. On this fubjeft, he 
would only requeft the members of the Com- 
mittee to look into the title-deeds of their own 
cftatcs, and to fee if they could poffibly find ob- 
jeds to fatisfy all the words of their conveyances j 
thefe words were probably added as a drag-net, 
to comprehend not what aftually exifted in this 
borough, but what might exift in any borough. 
The evidence in his opinion was fo ftrong, that 
it muft bear down that loofe evidence given to 
the former Committee fliould it be again brought 
forward. Bur, though rbey were prevented 
from defining accurately the borough, would 
ir be proper that the prcfent Committee fliould 
leave it in an equally unfcttlcd ilate ? On the 
contrarj', he thought that, as good judges, 
they (hould confider the confcqucnces of their 
decifion, and endeavour, if poflible, to prevent 
future litigation. They would recoiled that the 

wor4 
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word burgage meant either a houfe or land ; 
which would enable them at all events to put a 
proper conftrudlion on thcfe important docu- 
ments. 

Mr. Bond now fummed up more particularly 
the evidence relating to the feveral voters whofc 
houfes held of the diiferent manors, and laid it 
down as a general pofition, that if they owed 
and had actually performed fuit and fervice at the 
hundred-court, they could not owe fuit and fer- 
vice to the court of the borough, and were there- 
fore not within the borough. He concluded with 
expreffing the ftr6ngeft hope, not only that his 
cUent would be entitled to the fear, but alfo that 
the Committee would be enabled by the evi- 
dence to draw fuch a -line of boundary on the 
north of Stejning as to do fubflantial juflicc 
between the parties. 

Mr. Bond having finifhed, Mr. Douglas ob- 
ferved. That he ought to have an opportunity of 
remarking on the evidence which might crimi- 
nate the returning officer, as well as Mr. Garrow, 
who was his counfel ; as otherwife a returning- 
officer, by hiving counfel, would be placed in a 
worfe fituation than if he had none ; as in that 
cafe the two counfel for the party whom he had 
favoured, would of courfe undertake his defence. 
He therefore fubmitted to the other fide, that 
diey ought to bring forward die charge againft 
E e 4 Hope, 
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Hopf, before he Qiould be called upon to opsa 
his cafe. To this Mr. Partridge anfwered, 
That he was not at that time prepared to entcF 
on the charge, but that if the Committee would 
adjourn till next day, to give him an oppor? 
tunity of confuking his client, he might be 
enabled to fuggpft a plan which ppflibly might 
fave the rcturningrofficer the expence he was at 
prefent put to. The Committee accordingly 
adjourned till the following piprning, when 
Mr. Partridge informed fhepi, that although he 
was of opinion that he could fucceGfully crimi- 
nate the returning-officer upon a fair conftruc- 
tion of the eled ion-laws, yet his client confidering 
all the circumftances of the cafe, had acceded 
to his advice, and was willing to drop the charge 
in the prefent (late of the caufc. Upon this, 

Mr. Douglas 

faid. That although the Committee had loil ^ 
little time by adjourning, he hoped that upon 
the whole they had faved much time, as a more 
accura^je invcfcigation of circumftances which till 
difclofed by the cafe of the petitioner he had no 
opportunity of afcertaining, had convinced him 
that it was impoffible to maintain the elcclion ot 
the lifting member. The grounds on which he 
abandoned the defence of the feat were thefe : 
The majority in favour of his chent was tv.cnty- 

two : 
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Itwo > but objeftions had been made to forty of 
tiis votes, in twenty-three of which he acknow- 
ledged that the petitioner had fucceeded ; fo 
chat he neccflarily had a majority of one. He 
had thought early in the caufe that it would 
have been neceflary for the Committee to call 
on the parties to Itate the manner in which they 
conflrued the different parts of the refolution of 
the Committee of Appeal. His ftatement would 
have declared the right of eleftion to l^long to 
the inhabitants houfeholders paying fcot and 
lot within the borough of Steyning, and would 
have concluded by negativing the right of thofc 
in the tithing of Biddlington, and the two 
manors of Charlton and King's Barns. The 
>vord manor he referred to tenure merely, con- 
fidering the houfes and land held of the different 
manors to be within them [a). But though the 

{a) Mr. Douglas in the coiirfc of the caufe h?d con- 
tended that the coanfcl for the petitioner ought to confine 
themfelves to one of the two modes of proving houfes to be 
wifhtJt thcfc manors ; /. cither that they paid quit-rent 
to the manors, or that they were locally fituate within a 
given boundary. But Mr. Bond would not aflent to this 
reftri<f\ion. The Chairman of the Committee then inti- 
mated, that ftatemcnts of this difference might be called 
for ; but the opinion of the nominee of the fitting member 
feemed to be generally adopted, that ftatements were un- 
nccclfary, as the parties agreed in excluding all that was 
within the manors, and merely differed as to the mode of 
proving what was or was not within them. 

kingdom. 
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kingdom, as Mr. Bond had ftated, was divided 
into well-known diftrifts, thcfe are not marked 
out with fuch geometrical accuracy that a tithing 
was always the loth part of a hundred, but are 
found to afllime all the diverfities incident to 
furface ; their boundaries therefore can never be 
afcertained but by very decifn-e evidence of 
perambulation, or the repeated acknowledge- 
ments of perfons living in cenain fituations that 
they were within a particular diftrift, and were 
amenable to its jurifdi6lion. In both thefe re- 
fpefts his friends on the other fide had liicceed- 
ed; for by means of the Sing^^cll-ftream and Dog 
Lane, they had fixed a boundary on the fouth end 
of the borough, which he defpaircd of furmount* 
ing, and which deprived him of twelve votes. 
They had likewifc proved, that Lamports, as 
well as King's Barns manor-houfe (alio excluded 
by the ftrcam) held of that manor ; and that the 
King's Arms, which afforded five votes; the 
Chequer, which gave two; and Young's and 
Sharpens held of the manor of Charlton. The laft 
of the twenty-three votes he had abandoned with 
regret, not becaufe he thought the tenement out 
of the borough, but becaufe the voter was not 
a houfeholder ; this was the vote given for the 
fhop at the end of the Flax Barn. Having gone 
4 through thefe, he begged leave to fay a few 
words on the lall clafs of voters, who had been 

objected 
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cbjcdled to by his friends on the other fide, 
fis not being within the borough^ although they 
had not been able to prove that thefe pcrfons 
lived in any of the diflric^s which the laft Com- 
mittee had excluded. One argument by which 
they fiipported this pofition, was drawn from the 
fuic which the(e pcrfons did to the hundred- 
court, imother from the parole account which 
had been given of the borough, and a third from 
the ancie»t inftruments which had been fpoken 
of as almoft miraculoufly fent down to illuflratc 
the caufe. His opinion however of the latter 
documents was, that had they been found before 
the dccifion of the laft Committee, they would 
not have injured his cafe ; for though they had 
l^ot been quoted, Doomfdayhad been confulted, 
jto (hew, that in the time of the Conqueror the 
borough confifted merely of houfes ; a pofition 
which be had fo completely refuted firom that 
very authority, that it was not brought forward 
on the prefent occafion. This he might venture 
to aflert would alio have been the fate of the 
more modern records. Doomfday fays, there 
were in the borough 123 mafura^ which he had 
no objedion to tranflate houfes^ or cottages ; but 
it likewife fays, that there was a carrucate and 
a half, or 150 acres of land, which joined with 
che fubfequent defcription of the borough, 

enumerating 
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enumerating (he had almofl faid) its fafcua 
Rura Duces (a) furnilhtd an irrefiftlble argu- 
ment that the borough was more comprchen- 
five. The rule in fuch folemn conveyances is 
to let every word have its full import ; it is as 
abfurd therefore to fuppofe that a conveyancer 
would introduce fuch words into the defcription 
of a borough which confifted merely of old un- 
connedled houfcs, as to imagine that he would 
.enumerate the mines, filhings, trees, ^d forefts 
of a meffliage he was about to convey. As to 
the defcription of the borough given by the wic- 
neflcs, the teftimony of Mr. Marfliall, which 
would have been confirmed by others, might 
be fairly oppofed to the tradition of the loi 
voting-houfes which appeared to be fo connect- 
ed with the ufage of the hundred-court. On this 
fubjcct he had to obfervc, that the Duke of Nor- 
folk, and in his Grace's abfcnce his ftcward, was 
judge of the hundred as well as of the borough 
court-Icct, bodi of which are held in the town 
of Steyning. The Committee, by turning to 
the minutes of the lad Committee^ would per- 
ceive that Brown and Pcnfold, the two late 
ftcwards, were in the interefl of the family of the 
Faggs, and had contrived a fcheme to fumnion 

(a) See the grant from Eliz. to the Duke of Norfulk, 
Appendix D. 

no 
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no other perfons to the borough-court but the 
inhabitants houfeholders of certain old houfes, 
difregarding the rule of law which fays, that 
every inhabitant whatever within the jurif- 
didlion of the court is to be fummoned. This 
being the cafe, it became neceflary for the in- 
liabitants of the other hoiifcs 'to do fuit and 
fcrvice fomewhere, which the ftewards arranged 
by fiimmoning them to the hundred-couns. 
An ufage originating in this illegal meafure de- 
fervcd but little attention. He infifted that 
nothing could be within the hundred of Steyning 
that is not within one of its fubdivifions; it 
followed therefore, that every thing in the town 
of Steyning that is not within the tithing of 
Biddlington, the mr.nors of Charlton and King*s 
Earns, or the borough of Brambcr, muft belong 
to the borough of Steyning: a conftruftion which 
he was convinced would be for the good of both 
fides, and alone could prevent the violent dif- 
putes which muft ot!\ervvife take place. Mr. 
Douglas having lini(hc I, 

Mr. Partridge faid, That as his adverfarics 
had given up their cnvifc, ic bvcame unneccllary 
for him to difcufs at greater length the inter- 
pretation which he Ii.i 1 given to the rcfolu-i'm 
of the laft Cominiricc. llz begged leave, h )\v- 
ever, not to be unjcilb-jxl to a''e it to the con- 
clufions which Mr. Douglas had drawn from tlie 

cvidc.icc 
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evidence now produced. As to what !i.id bccft 
iaid of that produced before a former Commit-^ 
tee, it was in his opinion irrelevant to the pre-* 
fent caufe, as he tn.fted the Committee would 
confine themfelves to the evidence before them. 

The Committee afterwards determined thofe 
rotes to be bad which Mr. Douglas liad aban- 
doned ; and on Monday, the yth of May, re- 
ported to the Houfe by their Chairman, 

Tliat James Martin Lloyd, Efq. was not 
duly elefted : 

That Samuel Whitbrcad, Efq. the petitioner, 
ought to have been returned; and was duly 
clcded : And, 

That neither the petitions nor the oppofiiion 
to them were frivolous and vexatious. 

And the faid determinations were ordered to 
be entered in the Journals of the Houl'c- 



Names 
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Names of the Voters whofe Votes v/ere de- 
cided to bo bad by the Committee, with their 
Numbers on the Poll. 



John fielchamber> t6. 
George Burchell, 117. 
John Butcher feDior, t^6» 
George Ireland, 76. 
Thomas Pink, 85. 
Stephen Reeves* 153. 
John Stringer, 7. 
William Slaughter, i to* 
John Stiveld ienior, i6o« 
John Tippen, io8. 
William Welling, 11 5, 
£d'.vard Sharp, 141. 



Robert l^mport, 154* 
Richaid Jenner, 132. 
George Read, 93* 
Thomas Sone, 134. 
James Glazebrook, 84* 
Robert Sharp, 13;. 
John Brooks, 44. 
Henry Grome. 34. 
Thomas Young, 140. 
William Sharp, 141. 
Edward Chairett, 78. 
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TO TBE 



SECOND CASE 



Of the Borough of 

S T E Y N I N a 



[A.] p. 417. 



The Miniftcr's Account of the Borough of 
Stcyning, in the 33 Hen. VI II. 

HOVO' DE PETTWORTH CUM 1 Comp* onmra' 

MEMBR' IN COM. SUSSEX. J & finglor'Bair 
Coir Bedeil' Prepos' ffirroar" Meaor' & alior* Miniftror' 
Dni. Regs. ibm. tm. de vcteri hercditatc qm. dc Domimis 
Man. Terr' & Tents, per predicft* Dom* Regcro nupcr 
qnis* 8e eidem Honori aiK%ritate Parliamenti jamdudu* 
unit* & annex* computabil. exiftenc. a Fefto Sci. Michis. 
Archi. Annr> Regni ipfiui mctucndiffimi Dni. ni. Hcnrici 
viij' Dei Grn. Ani^lie &. Fianc. Regs. Fidei Defens. Dni. 
Hibn. & in Ten' hi{)renii Capit. Anglicane Ecli*e xxxijd. 
\ifq. idm. Fm. Sci Mi;. his Archi cxtunc prefequens anno 
Regni ejufd* Dui. Regs, tricfuno tcrciu. fcilit per unu' Annu' 
intcgru. iit infciius. 



STEYNYNG. J B^rg. ibm. per did' Terapus. 

ARREuTa. Null, primus Compu's iftius Coroputs. 
ad Ufuni Dni. Kegs, lact^ 



Vidclit; 



BURG. DE 




Siij. Nuir. 



REDD* 
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REDD' ASSIS'. . Set r' comp'm dc ijd. de lih'o redd' 
Joh'is ShoUvyn per annum pro un' Burgag* ibm nup* 
Comp' fol* ad FeiV Sc'i Anilree' t'm. Et de xv^d. de 
Ric'o Farnefold jun* per annum pro un' Burgag' quond'm 
Hylders fol', &c. Et de xvjd. de eod' Ric'o pro un' al' Burg* 
quond'm Hylders prcdia* fol', &c. Et de vigvl. de Joh'e 
Guylh'm pro un' Burgag' quondm' VVylfliyres fol', &c. Et 
de iijd. ob' de Edwardo Parfon per ami' pro un' Ihirg' 
nup' IryQies for, &c. Et de vjd. de prcd' Ric'o Farncfold 
per ann' pro un' Burgag' ib'm nup' Petri Farnefold 
fpl*, &c. Et de iijd. ob' de Joh'e Levett per annum pro una 
via ufq' Newelme fol'e, &c. Et de xd. de Thoma Bennett 
per ann' pro un' Burg' jaccn' in Shippyngflretc nup' Joh'is 
Palm' fol', &c. Et de vjd. de Thoma Tuinor per ann' pro 
un' Burgag' nnp' Jefepps fol'c'. Et de xijd. de Will'mo 
Palmer Jun. pro un* Burgag' ib'm vocat TcUcballe fol*, &c. 
El de ijd. de Ri'co Farnefolde de Tarters pro un' via ufq' 
Domu' s'fol', &rc. Et de >:jd. dc eod' Ric'o pro un' Burg' 
vocat' Teders fol', &c. Et dc vd. dc codm Ric'o per ann' 
pro un' Burg* ib'm quond'm Snellyngs fol',&:c. Et de vd. dc 
pred' Ric'o pro un' Burgag' i!)'m vocat DanycliB for,&:c. Et 
de ijd.ob' de prefat Ric'o per ann' pro im' Burgag' ib'm 
for, &c. Et de ijd.ob' de Edv.ardo Parfon per ann' pro 
Parcel' Burgag' nup' Cadma's fol', &c. Et de ijd.ob'q' dc 
€(xl'm pro un* Burgag' t;uond'm Jrysflics fol', fi:c. Et dc 
xijd.ob* dc WiU' Gravefen pro un' Burgag' nup' Danycls 
ft>l', &:c. Et de iijd.ob' de Ric'o Okcnden per ann' pro un* 
Burgng' nup' Fenders fol', &c. Et dc ijd.ob' de Margarets 
Pellctt vid' pro parcell* uni' Bu-g.ig' ib'm nup' Nortoni 
i:t dc viijd. de pttd' Ric'o Farnefold de Tellers pro un' 
Burgag' quond'm Nortons fol', &c. Et de xijd. dc Jncobo 
Pellctt pro un' Burgag' ib'm quond'm Snellyngs fol', &c. 
Et de vij de cod'm pro un' al Burgag' ib'm nup' Snellyngs 
fol', &c. Et de vijd. de Leticia Tnrnpr pro.un' Burgag' 
nup' Jefepps fol', &c. Et dc Vjd. dc Ric'o Farncfold Sen' 
F f per 
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per ann* pro un Burgag* ib'm niip* Burtons fol* ice* Etde 
vijd. dc Margcria Pcllctt vi^* pro un* Burgag' ib'm nup' 
Swannes M\ &c. Et de xvijd. de Thoma Cak pro ud* 
Burgag' ib*m nup* Danyels fol', &c. Et dc xiiijd, dcRad' 
Farnefold pro \in* Burgng' nup* VeflcB fol*e. Et de vjd. dc 
Fratcmitate de Steynj ng per ann* pro un* Burgag* nup* 
Nornr.ans fol', &:c. Et dc ijd. dc Ric*o Pcllctt pro parcell' 
Biirgag* nap* Wyikcs fol', &c. Et dc iiijd. dc pred' Jacobo 
Pcllctt pro parcel!' Burgag' niip' prcd* Wyiks fol% &c. El 
de vijd. de Thoma Ad'm per ann' pro un* Burgag' ib'm 
nup* Wylks fol', &:c. Et de jd. de Cautar* de Steynpg 
per ann' pro parcell' Burt;' ib'm nup* Potkyns fol', &€• 
Et de xd. de Joh'e Pypar per ann' pro un' Burgag' ib'm 
nup' Faggers fol'c*. Et de iijd.oli* de eodm Joh*e per 
ann' pro un' Burgag* nup' Godflowcs fol*, &c. Et dc vijd. 
dc cod'm Joh*c pro un' Burgag' ib'm nup' Faggers fol', &Cf 
Et de ijd. de cod'm Joh'e per ann' pro un* alio Burgag* 
nup' Faggers fol', &c. Et de xiiijd. de Thoma Adami 
per ann' pro un' Burgag' voc' Brj'tcn nup* Arnolds fol', 
Et dc xiiijd dc Joh'e Pypar per ann* pro nn' Burgag* nup' 
Faggers fol', &c. Et dc vijd. de Thoma Bennett per ann' 
pro uno Burgag' ib'm vocal' Godllayes iol', &c. Et de 
xiiijd. dc Rob'co Humfray per ann' pro uno Burg' ib'm 
nup' Smythcs fol', &c. Et dc vd. de eod'm Rob' per ann' 
pro parcel]' Burgag' nnp' ejufd'm Smythcs fol', &c. Et 
de vijd. de Tlioma VVhetley dc ann' pro parcell* Burgag* 
nup' Alicie Wolvyns fol', Sec. Et de xxd. de cod'm Thoma 
per ann' pro uno Burgag' nup* Walt'i Bridg's fol*, &c, 
Et de viijd. de Thoma Bennett ann' pro uno Burgag' ib'm 
quond'm Goflyngs & nup' Palm's fol', &:c. Kt dc vijd. 
de Joh'e Pafchlng per ann' pro uno Burgag' il»'m nup* 
Omond i'o\\ Sec. Et dc viid. dc cud'm Joh'e per ann* 
pro uno Burgng** pred' Omond fol', &c. Et cL vd. dc 
Ric'o Ad'm.^per ann' pro uno Burgng' voc' Brid^thonfe 
for, S^c. Et de iijd. de VVill'o lellett Sen, per ann 

pro 
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pro lino Burgag* iv.id' Faggcrs fol', &c. Et de vijd. dc 
jod'm VViIi'mo perann' pro un' Burgag' qucnd'm Polyngs 
& ni.p' n^s ^ol', &c. £t de xixd. dc eod pro un* Gardin' 
nup. Hi lis ('.>1', &c. Kt de xiiijd. de Jol/c VVasflier per 
ann' pro un' Burgag' ib'm vocat' Hdl Place foP, &c. Et dc 
iiijd. dc eod'iu Joh'c per ann* pro pirctll' Burj^ 'g' quond'm 
Hulls &C nup' Faggers UA\ Sec, Et de iiijd. de pred* 
JoiiV per anil* pro uii' Buri;ag' ib'm nop' S:ollctts fcil', &c« 
Et de viijd. de Cant.;r' pred' per ann' pro un' B.irgag' 
nup' Wudkys lol'j&c. Et dc xiiijd. de Will';p.o Slatter per 
ann' p.o un' Burgag' nup' Campyons I'ol', &c. Et dc 
xjd.!)b* dc Fraternitate prcd' pro un' Burga*^' \Wm vocat' 
btockers lol', &.c. Et de xixd.ob' de pred' VVillm'o Pcllctt 
Sen. per ann' pro un' Bu gag' nup' Stockers lol', S:c. I t 
de vjd. ob' de pred' RkV Farncfold per am' pro un' 
Burgag' ib'iii. n* p' Wallys i'ol', <kc. Ft dc xxiijd, dc Joh'c 
Bcrdc per ann' pro un' Burgag' quon'diu Longs fol', &c. 
Et dc xiiijd. de Pctro Hunte per ann' pro un' Burgag' nup* 
Lowers luP, o:c. Et de xiiijd. ds Will'o Slatter per ann* 
pro un' Burgag' nup' Pytchtrs lol', &c. Ft de vd. de 
IMargarcta Pclljit vid' per ann' pro un' Burgag' nup* P)t- 
chcrs foP, &c. Et dc vd. dc Mnrgarcta Pcllctt vid' per ann' 
pro un' Burgag' unp'. Wells fol', &c. Et de xiiijd. de ead* 
Marg-reta per auu' pro un' Burgag' nup' Stondridg fol% 
&c. Et dc xiiijd. de RoV'to Atvvood per ann' pro un* 
Burgng' ib'm nnp' Ilii'V.tVay fol', Sec. Et de vijd. dc 
Thoma Holland ycY aim' pro un' Burgag' nup' Mathewys 
fol', &.C. F-t de vijd. de Frartruinte prcd' pro un' Burgag* 
quond'm Wolga'S IM*, t»c. Ft de vijd. dc Pcrro Fame- 
fold per anh' pro un' Bnrgn^' nup' Flyldcrs (f.\\ Lc, Et 
dc v'jd. de pred' Petro Iluricc per ann' pro un' Purgng' 
ni p' l-»amwalls fol', Sec. I'.t dc iijd.ob^de Joh'e B^^de per 
ann' pro un' parcell' Burg* nup' Bodfe*; fwl', Stc. Et de iijd 
de cod' Joh'e pro parctlP Burg' nup' Palm's loi* 8dc. Et de 
vijd. de prcd' Will' Pcllctt Sen. pro un' Burgag' ib'm nup* 
F t 2 Garies 
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Garies fol\ &c. Et dc ijd. dc Thoma Faraefold per annt 
pro un* Burgag' ib'm nup' Gafcoynes {o\\ &c. Et cje vjd. 
dc RicV f arncfold Jun. pro iin' Burgag* ib*n^ nup' Dudlyni 
fol", &c. Et de jd. de Rolvto Storryd per ann* pro un' 
parcell* B'jrg^g* nup' Mylvvards fol', &c. Et de ijd.ob* dc 
Fratemit' pred* pro up' Burgag' ib'm nup' Nortons for,&c. 
Jit de xiiijd. dc cid' Fratcmit.ite pro al' Bargag^' nup* 
Alwyns fol*, Sic, Et de xxjd. dc Joh'e Patchying pro un* 
Burgag* vocat' Staples iol', ^c. Et de iiijd. de Rad* Fame- 
fold per Ann' pro iij parccll' Burgag* ib' nup* Beltoos 
fol% &c. Etde xxd. dc Ric'o Fai nefold Jun. pro un' Burgag* 
ib'm nup* Benetts fol', &c. Et de xiijs. iiijd. ob. de eod'm 
Ric'o per ann' prq divers' Burgag' ib'm lor,&c. Et de xvjd. 
dc pred* Frarcrnitat' per ann* pro un' Burgag* ib'm nup* 
Ad'm Orgills fol*, &c. Et de xvjd. dc Margareta Pellett 
Vid' per ann* pro un* Burgag* ib'm nup' Orgills fol*, Src 
Et de xxd. de Rob'to Bennett per ann' pro un' Burgage 
ib'm niip' Bylieys fol', Sec. Et de ixd. de eod* Rob'to pro 
\in' Burgag' ib'm nup' Benetts fol', &c. Et de xvjd ob. de 
dift' Rob'to pro uir Burgag' ib'm nup' t-jufd* Benetts fol', 
Sec. Et de vjd. de Redd, divers' perfon' pro parcell' dc New- 
clole for, &c. Et de xd, dc Cimtar* prcd' ann* pro un* 
Gardin' if)'in vocat' Canterbury Gardyn fol', &c. Et de ixd, 
de Will' ]'c!!ctt Sen. per ann' pro parccll' Burgag' ib'm 
jaccn' in le Fayrclofe fol', &:c. Et de xd. de cod' per ann" 
pro parcell' terr' ib'm jaccn' in Farccroft pred* quond'm 
Nortons fol', &:c. Et de iijd. de Joh'e Gotfe per ann' pro 
di' aci ' terr' ja< en' in Crol'to pred' nup' Bodyngs fol', 
Sec. Ft de i'jd. de Henrico Wrey per ann' pro di* acr* 
terr' in Croft' pred' lol', &:c. Et dc vjjd. de Margeiis^ 
Bionncroiiry fol', Sec. 

* Siii. iiijl. vjs. j d, oi)' q* 

PROFIC CUR* IB'M. Et dexxvijs. jd. de plit' five 
pcrquis' Cur' ib'm hoc anno tentar' viz. Rclev* vij s. vd. 

Daunger 
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Daiingcr Money xs. & Amcrc* ixs. viijd. ut perRol' fup* 
hunc Comp'm examinat. 

Sm xxvijs. jd. 

Sm. to' lis* Rete. cxiij s. ijd. ob. q. 

D'quib. 

FEOD. COMPUT*. Id»m computat in Fcod' ipfiui 
Compu' caufa officii pred' hoc anno occiipand* & cx- 
erccnd' proul' allocar' confusv'i: cx antiqua confuctud* ad 
iij s. iiijd. per ann' iii s. iiijd. 

Sm. iijs. iiijd. 

LIB' AC DEXAR'. Et in Den'iis per pred' Comput' 
liberat* ad man' Rob ii Bov.ycr gencros' deput' Rec' par- 
ticlar Dni' Reg's ib'm t*m ante Com'pm q'm fup' deter- 
minac' cjufd'm prout per Bill' indc man» diet* dcputat* Rec* 
fignat* fup» hpnc comp'm examinat* & inter meihor' hiijni 
anni remanent'. 

Sm. cvij s. viij d. q. 

Sn^. alloc' & LiberaC predict, cxj s. q. Et debet 
ijs. ijd, ob. q. alloc' ci ut dc amerc* ilievabil' co q»d 
nichill habet infra dominiu' iilud per quod diflring* 
poffunt cx Scro di£t* Computs'. 



[B.] P. 17.] 

THE MINISTER'S ACCOUNT in the 4th 
Year of the Reign of Queen Ehzabcth. 

COMITAT* SUSSEX. Comp* omnium ct fingulor' 
Ball* Firmar* Coll* Prepofitor* Bedell* ac al' Minillror* ct 
Official' quorumcunque omn* et fiogulor* Honor* Caftr' 
F f 3 Dottiinor* 
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Dominior* Mancrior* Terr* Tent* ahanimquc pofl€&' ct 
hcrcditam' quor'ciinqiic tam terrporal* quara fpiriniar 
cIuduiTi infra gubcrnacionem five frrpervis* nuper Cur* 
Augment" Revca* Coronc Regix et modo virtutc tam 
cujufdam a<ft' Pailiamenti quani cujufdam comiffion' per 
eandem Dominam Reginam vigore ejufdcm A<51* Willo* 
Dom' Marchien* Wintcn* Domino Thes* Anglie direct' ad 
cur' Schac' Reg' Mag' unit' ct anncxat* prout ia iifdcm 
A6\* ct Comillion' plenius liquet et apparet. Viz, Corop' 
a fefto fancV Michael' Archang' anno regni illuftr* 
Domine noftre Elizab* Dei grat' Angl' Franc* ct Hib* 
Rcgiu' fid' defens' &lc. Tercio, ufque idena fcft' ianA' 
Mich' Arch* anno rcgni ejufdcm Dom' Rcgin* quarto, fcil* 
per unum ann' intcgr'. 

Terr* ct Poflefs* nup' honor' dc Pctworthc 

BURG' DE STEYNYNGE. De Ixxix s. vii d. ob. q* 

dc redd' AlTis' liheror' ibid' per ann' hie non r.co 
quod Dom' Regina Elizabeth nup' per literas fuas patent* 
dat' ap' VVeftm' xxvii die Mriicii anno Regni nod' 
quarto' dedit ct cf^nccfiit predict' redd' AlTis' liber' tenenc' 
Burg' de Ste/ninge prcdidi,' cum omnibus ct fingulis fuis 
pcrtinen' diet' Burg' de Steyning predi(5t* pertin' five 
l'pe(!^an' Roberto Harrys et Roberto Watimi hered' et 
alllgnat' ff imperpet' Habend' exit' et profic' predi(ft' 
Burg' u fcfto fand' Mich' Archang' ult' preterito huculque 
provenicn' five crefcen' &:c. Tencnd' de nob' Hercd' et 
Succeflbi* noflris ut de Maner'de Eft Grenewich in Com' 
banc per fidelitatem tantum in libcro Socagio et non in 
Capit' pro omniD' redd' ferv' et demand' quibufcunquc 
Nobis Heredib*'ct SuccelTor' nollris proinde dc ccrto 
Iblvend' feu onerand' prout in eifdem litcris paten* plenius 
apparet. 
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Particular for the Grant of Stcynb^ > 
the Duke of Norfolk. 

Parcell* PofTclBon' nup* Honor* dc Petwortbo 
Com* Suffex. 

Burg* dc Staynynge in Com. pred*. 

Val* in Redd* affis* liberor* tencn ib* per Ann' £. /• </. 
Ixxix s. vii d, ob* qu' Pc:rquis* Cur ib' 
communib* Annis xe. - " 4 9 7i 

Reps' viz. in. feod* prcpofit* ib* per Ann. -034 

Et Reman' dare per Ann* - - 4 6 3I 

29 Dec. 1561 ratyd for the Duke of Norf* at xxxi ycari 
purchals.— Robert Harrys. 

Mem*. The premifles be no parccll of the Duchies of 
Lancallcr or Cornewall and dothe not appcre before 
me to be any parte of thaiincyent inheritance of the 
Crownc. 

Item. They be no parcell of any hoiife rcfervcd for 
thaufe of the Qnencs Highnes nor parcel of any her 
Hignes Parkes ForcOs or Chaces. 

Item. They be farrc diftante from any the Quenet 
Hignes houfcs vv hereunto the Kings of this Real me have 
had any accefle. 

Item. They be not parcell of any poflcfBons which were 
fomctymc of tholdc inheritance of the crowne and were 
given owt by particular cftatc and now retorned agayne to 
ir.y knowledg. , 

Item. What quantity of greate Tymber mete for the • 
(iiyencs Highnes Shippcs or other buHdiogS) or any other 

F f 4 woodei"..* 
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and upoitfae 

ftTir arc r- be cerrrfrfti by the ibrveior of the woodes. 

ti=- Y: z^pcTcth =.DC b acj rccorde before me that 
aft a em - fc be pcrcel! of ir j maaor or lonUhip. 

Irerr. Tbs" TV DO fDcscscQ 91 23V rccoiTdc rctsnyTxyB^ 
wsb EC -abii nnaibcr of Acres the premHci do conteynt. 
I k.'iTw CMC tirse goc^iae^ tccreof nor whedier there be any 
iryre cr - yrxi o: Cole SLte or Mect^n witfam or upon 
the prerr t*3. 

lien-, Tik it tbc £ri ponkular that 1 ba%x made of the 
prt-niir* frrh^cce tbc beginnicg cf this prdent CommiisyOD 
or L&ades* 

Ex:* 27 ciic XoTcmbris i56r 

per roe Johan* Thomibn Aii£t*. 

1 9 Dcrc.xb 156: n:cd for the Duke 
cf Norf^^ke. The CIcrc Ycrely val jc 
of the prexiiTcs injjf. iijd. ob*^'. 

r-' .ch rit^d a: 51 Teres purchafe 

a.T-.o;\;:^:h to - - - - cxxxiii^f . x'u. 8/ 

The r - ;trc c: the ir.oney to be paid in hand and the 
reft VI ::h:r! 14 d^ys r.ext alter. 

TLj Qjjj e? M ';r. tj diilharge the put chafer of all 
ircua;hr2nce? (except leifc? and the covenants in the fame 
aiid cxcert the :?pri;ts abcvemencioned.) 

The Te:i jre in Soca:5C. 

Tiie Furchalcr to have ihilTues frome Michclmas lalt 

The Piirchafer to be bound for the Woods. 

The Leade Bells and Advowfons to be excepted. 

N. Baco, C. S. 
Winchefter 
W. Ceclll 

* G. Gcrrard. 

Sni* cxxxiii ;f . xi j. ob. 
-* ex' per me Joh'. Conyers, 

(Indorfed). 
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(Indorfed) Ccpi Obligacionem pro Bofc% et Subbofcii 
de ct flip' premiflis crefcent' in fum* cent' librar' de Thoma 
Duce Nortolciae, &c. xi Jan, 1561. 

Per me Will' Phillipps, 



[D.] p. 417.] 

EXTRACT from the abovementioned Grant of 
Queen Elizabeth to the Duke of Norfolk. 

** Aceciam totum illiid Burgum noftrum de Sta}*ning 
cum fuis Jurib' Membris, Libenatib' et pertin' univers' in 
Com' nortio SuflTex nnp' Honori de Petworth in cod* 
Com' SiiiTcx dudum fpevftan' ct pertinen' ac parcell' pof- 
felTion* inde qiiond' exiilent* qiiocumquc nomine vel quib* 
ciinque nominib' idem Burg' cenfeatur nominet' feu appeU 
Ictiir. Ac omnia et omnimfKi' Terr' Ten' Prata Pafcuat 
Pailura; Dofcos Subbofcos Rcddit' lleverfioncs ct Servicia 
ac cetera hcredit.imcnta noftra quxcunquc cum fuis pertin* 
tmiscrlis ciirto Eurg' (^uoquo mod' fpeflant' feu pertinen*. 
Acccinni U)tum illuni Rcdditnm AHife nollrum Septuagcnta 
novem folidor' ftrptcm dcnar' unius oboli et unius quad- 
rnntis et fervicium nob' fpe».^an' et pertinen' de liberit 
ttncntib' infra Burg* de Staynir.g predict' in dic'l' Com* 
iiofiro SulTex." 



« 



THE 



VII. 

THB 

CASE 
Of the Borough of 

CIRENCESTER, 

In the County of Gloucester. 



^ht Committee was appointed on Monday the 
of March 1792, and confifted of the foUofrtog 
Members : 

Lord Vifcount Belgrave, Cbairman^ 

General Adeane, 

William Pochin, Efq^ 

James Amyatt, Efq. 

Sir George Jackfon, Bart. 

Lofd Vifcount Parkfcr, 

James Martin Efq. 

Hon. Robert Banks Jenkinfon^ 

Henry Beaufoy, Efq. 

John Pardoe, Efqi 

Hon. Croplcy Alhley, 

William Sotheron, Efq. 

John Rolle, Efq. 

George Vanfittart, Efq. | 

r rancis Annellcy, Elq. J 

Pahlonery 
Robcit Prcfton, Efq. 

Counsel, 

Mr. Piggott, Mr. Douglas, Mr. Palmer. 

Silting Ajcmbefy 
Richard Mafter, Efq. 

Counsel, 
Mr. Graham, Mr. Daunccy. 

•^1* On the 15th day of May, the Committee reported 
to the Hoiife, that Lord Vifcount Bclgrave was unable to 
attend, from illnefs; when leave was given his Lordftiip to 
abfcnt himfelf from any farther attendance on the Com- 
mittee. On the following day Lord Vilcount Parker wat 
called to the Chair. 
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THE 

CASE 

Of the Borough of 

CIRENCESTER- 

nPHE petition of Mr. Prefton ftated, That 
at the laft genervil cledion of burgefles to 
fcrve in parliament for the town and borouglj 
of Cirencefter, in the county of Gloucefter, the 
Right Hon. Henry Baihiirft, commonly called 
JLord Apfley, Richard Mafter, Efq. and the 
petitioner, were candidates; and that John 
Chaun Jler Ready, Gentleman, fteward, and Jo- 
feph Pitt, Gentleman, bailiff of the faid borough, 
prefidcd at the cleftion as the returning-officers : 
That the petitioner was duly cledled a burgefs 
to ferve in parliament for the faid town and 
borough, by a majority of the perfons duly qua- 
lified to vote by the conltitution of the faid town 
and borough ; but that the faid fteward and 
bailiff thought fir, in violation of the conftitu- 
tion of the faid town and borough, to admit a 
great number of perfons to vote for the faid 
Richard Mailer, who had no right to vote at thp 

faid 
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laid eleftion, and rejefted divers legal votes 
which were tendered in favour of the petitioner: 
That notwithftanding the due election of die 
petitioner as aforefaid, the faid fteward and 
bailiff, under colour of a pretended majority of 
votes thus illegally admitted, bad unduly re- 
turned the faid Richard Mailer, as one of the 
buigeffes elefted to reprefent the faid town and 
borough in parliament, to the injury of the per- 
fons entided to vote, &c. and of the petitioner, 
who was duly eleded. 

The petition being read, the Committee deli- 
berated, and a motion was put and carried, 
That the two counfel who pall appear on each fide 
to the Committeej at the commenctment of even 
morning^ s fittings be alone allowed to be heard in 
the courfe of that day. 

Mr. Douglas ftated the numbers to have 
been, for 

Lord Apfley - 302 
Mr. Matter - 261 
Mr. Prefton - 25^ 

and propofcd to ftrike off the poll of Mr. Matter 
feventy votes, and 10 add feven to the poll of 
Mr. Tretton. The feventy voters he diftributed 
into three claflcs, viz. eighteen who had not any 
legal fettlemcnt in the borough ; thirty-four who 
were not houfeholders, but inmates ^ and eighteen 

who 
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who had received alms. On the other hand, 
Mr. Graham propofcd to fubftantiate the votes 
objeded to by the petitioner, and to ftrike off 
fixty-eight from the petitioner's poll, viz. 
forty as not being houfeholders, eighteen as not 
being fettled, eight as being paupers, and two 
as having offices under government. He alfo 
propofed to add eight to the poll of the fitting 
member. 

Mr. Douglas, before he called any witnefles, 
deUvered in a llatement of the right of eleftion as 
follows : 

The counfel for the petitioner ftate. That 
according to divers determinations made in 
the Houfe of Commons on the 21ft of May 

" 1624, the 4th of November 1690, and the 

" 8th of December 1709, and the true intent 
and meaning of the faid determinations, as 

** well as by conftant ufige, the right of eledtion 
in the borough of Cirencefter, in the county 
of Glouceftcr, is in the inhabitants houfe- 
holders legally fettled : That inmates have 

" no right to vote for the faid borough, nor 
inhabitants of the Abbey and Emery, and 
Spiringate-lane which was admitted by the 

counfel for the fitting member. 

On the fixth day of fitting, after having heard 

much evidence relative to the fettlements of 

voters, the Committee came to the following 

irefolution : 

That 
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That it is the opinion of this Commiitee tldt a 
man*s l aving given a vote at Cirenceftery is a pre- 
fumptive proof that he had a right to give ftub a 
vote J avd that nothing lefs than proof of bis bav- 
in<^ haJj at fome preceding period^ a fettlement 
eljavherey ought ^ in the opinion of the Committee^ 
io o:n::\^igb the preftimption ariftng from his 
Vo:c, 

On the 1 6th day of fiitinc;, after having heard 
much evidence on objccftions taken to many 
voters that they were not houfcholdcrs, and Mr. 
Graham having opened the fitting members 
cafe, the Commirtcc determined, 

*^ That the Chairman be requcftcd to inform 
* the counfd for the parties, that it is the \vi!h 

of the Committee to decide on the following 
** qiicfiion : What is a houfcholder within the 

borough of Cirencefter ? That for this purpofe 

tlicy are dcfirous of hearing Mr. Dauncey in 

fupport of the arguments of Mr. Graham, on 
" th(>fe votes on which no further evidence is 
*^ meant to be offered ; and that after they fliall 

have heard the counfcl for the petitioner in 
** reply, the Committee will proceed to decide 

on the laid votes." 

The names of feven perfons were then given 
in, and fome evidence being adduced by the 
counfcl for the fitting member to fupport 
their votes, and Mr. Dauncey being heard to 

luni 
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fum it up, and Mr. Douglas in. reply, the Com- 
mittee deliberated, when a morion was made, 
" That the Committee do come to fome general 
refoiution refpeding the definition of a houfe- 
" holder, previous to the dccifion of the feparatc 
" votes." IVhicb was refolved in the affirm ative. 
The minutes proceed as follows : 
" The counfel for the petitioner having 
ftated, and the counfel for the fitting member 
having admitted, that according to divers 
determinations made in the Houfe of Com- 
" mons on the 21ft of May 1624, the 4ih of 
November 1690, and the 8th of December 
1709, and the true intent and meaning of 
" the faid determinations, as well as by conftant 
ufage, the right of eleftion in the borough of 
Cirenccfter, in th^ county of Gloucefter, is 
** in the inhabitants houfeholders legally fettled, 
" that no inmates have a right to vote for the 
*^ faid borough, nor inhabitants of the Abbey, 
" the Emery, and Spiringate-lane 
Refolved, 

" That it is the opinion of this Committee, 
" that no perfon can be deemed a hoiifeholder 
" who does not poflefs an cxclufive right to tlie 

ufe of the outward-door of the building, al- 
*^ though by taking inmates he may have re- 

linquidied for jttimc the exercifc of that ex- 

clufive right ; neither can a perfon whofe 
G g habitation 
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habitation is compofed of more appartmcnts 
than one be deemed a houfeholder, unlefs he 
** alfo poffeffcs an exdufive right to the ufe of 
** th/e ftaircafe, door-way, or other pafTage that 
forms the means of communication between 
his feveral apartments, although by taking in- 
mares he may have likewife relinquiOied for 
a time the exercife of that right." 

The original right to an exclufivc ufe is 
" then the point of difcpmination between the 
houfcholder, on the one hand, and the inmate 
" on the other/* 

" The term outward-door to the building, docs 
not include within its meaning the gates or 
outward-door of a court or paflage open to 
" the fky. A houfe may contain but a fingle 
" apartment; yet it does not follow as a nc- 
*^ celFary conchifion that a fingle apanmcnr, 
" though furnifhed with a fcparate outward 
door, will conftitute a houfe ; for a fliop or 
ftall, unlefs it be ufed as a dwelling, is ccr- 
tainly not a houfe." — They then proceeded to 
decide on the fcven votes. 

On this fubjcft the following rcfolutions were 
after^^'ards added : 

*^ That it is the opinion of this Committee, 
*^ that the legal meaning of the terms houjc- 
holders and inmates, muft be determined on 

ihc 
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" the general principles of the law of the land, 
^* not on any ideas fuggefted by local ufagc (tf); 

" That it is the opinion of this Commitiec, 
** that -if a palfage is confidercd as a ftreet- 

paflage (though covered) all the Iroufes that 
" have feparate outward-doors opening into that 

paflage are good votes." 

On the 35th day, the counfel fojr the fitting 
member proceeding to offer evidence with re- 
fpeft to the vote of John Tombs, No. 410, on 
the poll, the counfel for the petitioner ob- 
jefted, that there was no fuch perfon on the 
poll ; after argument, it was refolved. 

That it is the opinion of this Committee^ that at 
Jbis period, no notice having been given in the 
opening of the cafe^ they cannot permit the counfel 
for the fitting member to produce evidence to prove 
that the name of a voter, as recorded in the poll, 
is erroneous. 

Mr. Piggot clofed his reply for the petitioner 
on Tuefday the 8th of May, being the 51ft day 
of the fitting of the Committee; when the court 
pr6ceeded to decide upon the VJ»lidity of the 

(a) A witncft of the name of Samuel Webb, who had 
been many years olterieer of the poor, being aficed what he 
conceived (from the information he had received) to be a 
proper tenement to give a man the right of voting for 
Cirenceftcr? anfwered, Such a tenement that a man might 
occupy with his family, conveniently to himfelf, and with* 
put being ioternrpted by other people,*' 

G g 2 votes 
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. votes which had not hithcno been decided, when 
(as the minutes (late) there appeared a majority 
of three for the petitioner. 

The following voters were objefted to, as 
living without the borough : 

Francis Hooper : he lived in a houfe on the 
London road, the door of which was three yards 
beyond a certain ftone, faid, by the petitioner's 
counfel, to be the boundjiry of the borough on 
the fide of the Spiringace : his vote was decided 
to be Good. 

Benjamin Brown was alfo objcifled to by the 
petitioners, as living in the Spiringate, and as not 
being a houfeholder : hishoufewas faid to be the 
laft in Dollar- Ward. The decifion of the Com- 
mittee was, That the vote of Benjamin Brown 
is a bad vote, as living in Spiringate-lane. 

Jiihn Ellis tendered his vote for the fitting 
member, but was objecled to, as living within 
the abbey precinfts. The entrance into his 
houfe forms an opening in the abbey wall. The 
Committee decided, that his vote ought not 
to be put upon the poll." 

George Hufe tendered to vote for the fitting 
member, but was ohjcfted to, as living without 
the borough : his honfe is called the Emery 
Gateway. The Committee decided, " that his 
vote ought not to be put upon the poll." 
Robert Boyce^ who voted for the fitting mem- 

bcr, 
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ber, was gamekeeper to Lord Bathurft, by whom 
he was allo<ved a houfe rent free, as part of his 
wages. The voter paid the rates.; which were 
allowed him by the noble Lord. His vote was 
decided to be Bad. 

Thdmas Tarnold^ who alfo voted for the fitting 
member, was fteward to Lord Bathurft, from 
whom he had a houfe free from taxA, as part of 
his falary. He faid, if he was deprived of his 
office, he did not apprehend that he would be 
obliged to quit his houfe without legal notice : ' 
But his vote was decided to be Bai. 

The fmall-pox broke out in Cirencefter in 
the commencement of 1 790. Several perfons 
fent their x:hildren to the parifh peft-houfe 
to prevent the contagion from fprcading ; and 
were generally attended by the parifli-apothe- 
cary, though fome employed their own apothe- 
cary. The circumftances of thefe perfons were 
different ; fome were able to fupport their fa- 
milies, and fent their children provifions; others 
were paupers. One of the voters was unwilling 
to fend his child to the peft-houfe ; but was per- 
fuaded to do fo by the overfeers of the poor, for 
the good of the town. This overfeer had for- 
merly fent a child of his own there, to induce a 
trrcditable perfbn to fend his fervant. The 
diforder by this method was prevented from 
Ipreading, and difappeared that year. The 

counfel 
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counfel for the petitioner being heard againft 
the admiflibility of thefe voters, and the counfel 
f'^r the fitring member in favour of them, the 
C/^:vni!!:ce determined, 

yV.'t,/ // I J the opinion of this Commit tee^ thai 
troje perfoHS who xverc admitted^ of any fart of 
Tvhofe familifs have been admitted into the pfft-houfe 
on account %f the fmall-pox^ without receiving any 
other parijjj relief, were not thereby difqualifiid 
from voting at the loft elc£lion at CirenceJIer. 

Samuel Morris was objefted to, as being a 
mail-guard. Thefe guards are appointed by 
the Comptroller-general of the Poft-ofEce, and 
ufually find, two fureties in ten pounds each, 
and take an oath to difcharge their duty pro- 
perly, which is fafdy to receive and deliver the 
letter-bags, and to receive and account for the 
poftagcs of letters which are delivered fliort of 
the poft-towns j for which they alfo receive a 
penny for their trouble. The voter was paid 
ten (hillings and fixpence a week by the Poft- 
mafter at Oxford. The Committee having de- 
liberated, refolved, 

That it is the opinion of this Committee j that the 
office of guard of a mail-coach does not operate as a 
difqualification under the ad of the 22 George IIL 
commonly called Crewels A£l. 



On 
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On Thurfday the 5th of April, Lord Vifcdunt 
Parker acquainted the Houfe, that the Com- 
mittee being direfted by aft of parliament not 
to fit to-morrow (Good Eriday) and having fat 
twenty-feven days, defired, that inftcad of ad- 
journing till Saturday next, and from thence to 
Monday, they might be at liberty to adjourn 
from this day till Monday morning next, at 
eleven o'clock; fuch adjournment being with ^ 
the confent of all parties : upon which it was 
ordered^ 

That the feid Selc6t Committee have leave 
to adjourn from this day till Monday morning 
next, as delircd. The Houfe iifelf adjourned 
till the 1 7th of April. 

On Thurfday the ioth of May, Lord Vifcount 
Parker informed the Houfe, that the Committee 
had determined, 

That Richard Mafter, Efq. was not duly 
elefted a burgefs to fcrve in the prcfcnt parlia- 
ment for the town and borough of C^ircncefter, 
in the county of Gloucefter : 

That Robert Prefton, Efq. the petitioner, 
ought to have been returned a burgefs, &c. and 
was duly elefted : And, 

That neither the petition or the oppofition to 
it, appeared to be frivolous or vexatiou^s. 

And 
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And the {aid determinations were ordered to 
be entered in the Journals of the Houfe. 

Afterwards it was prdered. 

That the clerk of the crown do attend the 
Houfe to-morrow mornings with che lafl: return 
for the borough of Cirencefter, in the county 
of Gloucefter ; und amend the fame by eraiing 
out the name of Richard Mafter, Efq.* and in- 
fcrting the name of Robert Prefton, Efq. inftcad 
thereof. 



THE END. 



